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In the Supreme Court of the Territory of Hawai. 
(STAMPED $2.00) 
HALAWA PLANTATION, LIMITED, a Cor- 
poration, 
Plaintiff and Defendant in Error, 
VS. 


COUNTY OF HAWAII, 
Defendant and Plaintiff in Error. 


Petition for Writ of Error [Returnable in Supreme 
Court, Territory of Hawaii]. 

To the Honorable A. G. M. ROBERTSON, Chief 
Justice, and the Honorable E. M. WATSON, 
and the Honorable R. P. QUARLES, Associate’ 
Justices, of the Supreme Court of the Territory 
of Hawaii: 

The petition of the County of Hawaii, defendant 
and plaintiff in error herein, respectfully shows: 

That on or about the 25th day of November, 1914, 
in the Circuit Court of the Third Judicial Circuit 
of the Territory of Hawaii, a jury empanelled 
rendered and returned a verdict in favor of the 
plaintiff in the cause of the Halawa Plantation, Lim- 
ited, a Corporation, Plaintiff, vs. County of Hawaii, 
Defendant. 

That pursuant to the verdict rendered and re- 
turned as aforesaid a judgment in favor of the said 
plaintiff was, on the 3d day of December, 1914, duly 
entered in the said Circuit Court of the Third 
Judicial Circuit of the Territory of Hawaii. 
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That during the hearings had upon questions of 
law raised as to the pleadings in the cause aforesaid, 
and during the course of the trial of the said cause, 
certain rulings and errors of law were made by the 
said Circuit Court against the said defendant, to 
which said rulings counsel for said defendant duly 
excepted. 

That the said defendant deems itself aggrieved by 
the verdict of the jury rendered and returned as 
aforesaid, and by the [1*] rulings and judgment 
rendered by the said Circuit Court, and by other 
errors of law then and there had, all of which more 
particularly appear in the assignment of errors 
hereto annexed and made a part hereof and filed 
herewith. 

That execution on the said judgment has not at 
this date been duly satisfied and six months has not 
yet elapsed since the rendition of the said judgment. 

WHEREFORE, your petitioner, the defendant 
and plaintiff in error herein, respectfully prays: 

That a writ of error issue out and under the seal 
of this Court directed to the clerk of the said Circuit 
Court of the Third Judicial Cireuit of the Territory 
of Hawaii, commanding him, the said clerk, to send 
and duly certify to this Court all records, pleadings, 
motions, demurrers, exhibits, files, affidavits, min- 
utes, judgment, transcripts of testimony and pro- 
ceedings taken and filed in the said cause, to the end 
that this Court may view the same and correct any 
and all errors, if any there be, therein. 


*“Page-number appearing at foot of page of original certified Record. 
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Dated at Hilo, Hawaii, this 20th day of March, 
1915. 
COUNTY OF HAWAII, 
Petitioner, 
By (Signed) WM. H. HEEN, 
Deputy County Attorney of the County of Hawaii. 


[Endorsed]: Ree’d $6.00. Filed April 17, 1915, at 
8:40 A.M. J. A. Thompson, Clerk. [2] | 


In the Supreme Court of the Territory of Hawait. 


HALAWA PLANTATION, LIMITED, a Cor- 
poration, 
Plaintiff and Defendant in Error, 
VS. 


COUNTY OF HAWATI, 
Defendant and Plaintiff in Error. 


Assignment of Errors [on Return to Writ of Error 
in Supreme Court, Territory of Hawaii. } 
Now comes the County of Hawaii, defendant and 
plaintiff in error herein, by W. H. Heen, Deputy 
County Attorney, and says that in the record and 
proceedings in a case lately pending in the Circuit 
Court of the Third Judicial Circuit of the Territory 
of Hawaii, entitled Halawa Plantation, Limited, 
Plaintiff, vs. County of Hawaii, Defendant, there 
are divers and manifest errors, and that the said 
defendant and plaintiff in error now makes and 
presents the following assignment of errors upon 
which it relies before this Court for relief as follows: 
1. That the said Circuit Court erred in overrul- 
ing the demurrer interposed by the said defendant to 
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the declaration of the said plaintiff. 

2. That the said Circuit Court erred in overrul- 
ing the motion of the said defendant for nonsuit. 

3. That the said Circuit Court erred in overrul- 
ing the motion of said defendant for a directed ver- 
dict in its favor. 

4. That the said Circuit Court erred in giving in- 
struction No. 1 of said plaintiff’s request for in- 
structions. 

do. That the said Circuit Court erred in giving 
instruction No. 2 of said plaintiff’s request for in- 
structions. [3] 

6. That the said Circuit Court erred in giving in- 
struction No. 3 of said plaintiff’s request for instruc- 
tions. 

7. That the said Circuit Court erred in refusing 
to give instruction No. 5 of said defendant’s request 
for instructions. 

8. That the said Circuit Court erred in refusing 
to give instruction No. 6 of said defendant’s request 
for instructions. 

9. That the said Circuit Court erred in refusing 
to give instruction No. 7 of said defendant’s request 
for instructions. 

10. That the said Circuit Court erred in failing 
to instruct the jury upon the question of contrib- 
utory negligence. 

“11. That the said Circuit Court erred in overrul- 
ing the said defendant’s motion for a new trial. 

The said defendant and plaintiff in error herein 
further says that to all of the rulings made as 
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aforesaid exceptions were duly made by its counsel. 
WHEREFORE, the said defendant and plaintiff 
in error herein respectfully prays that the verdict 
and judgment rendered, returned, and entered in the 
cause aforesaid on account of the manifest errors 
aforesaid, be reversed, vacated, and set aside, and 
that the said cause be remanded to the said Circuit 
Court of the Third Judicial Circuit for such dis- 
position as may be just and proper in the premises. 
Dated at Hilo, Hawaii, March 20th, 1915. 
COUNTY OF HAWATI, 
Petitioner, 
By (Signed) WM. H. HEEN, 
Deputy County Attorney for the County of 
Hawaii. 
[Endorsed]: Filed April 17, 1915, at 8:40 A. M. 
J. A. Thompson, Clerk. [4] 


In the Supreme Court of the Territory of Hawan. 


HALAWA PLANTATION, LIMITED, a Corpo- 
ration, 
Plaintiff and Defendant in Error. 
VS. 


COUNTY OF HAWATI, 
Defendant and Plaintiff in Error. 


Notice of Issuance of Writ of Error [Returnable in 
Supreme Court, Territory of Hawaii. 
To Halawa Plantation, Limited, a Corporation, 
Plaintiff and Defendant in Error: 
You will please take notice that the original 
assignment of errors, of which the foregoing is a 
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copy, has been filed with the clerk of the Supreme 
Court of the Territory of Hawaii; that a writ of 
error in the above-entitled cause has issued from the 
said Supreme Court to the Circuit Court of the 
Third Judicial Circuit of the Territory of Hawaii, 
and that the said defendant and plaintiff in error 
will move the said Supreme Court for an order set- 
ting a date for the hearing of the said writ of error. 
Dated at Hilo, Hawaii, April 17, 1915. 
(Signed) WM. H. HEEN, 
Deputy County Attorney of Counsel, for Defendant 
and Plaintiff in Error. 


[Endorsed]: Filed April 17, 1915, at 8:40 A. M. 
J. A. Thompson, Clerk. [5] 


In the Supreme Court of the Territory of Hawai. 
(STAMPED $2.00.) 


HALAWA PLANTATION, LIMITED, a Corpo- 
ration, 
Plaintiff and Defendant in Error, 
vs. 


COUNTY OF HAWATI, 
Defendant and Plaintiff in Error. 


Summons [for Service of Papers on Return to 
Writ of Error, in Supreme Court, Territory of 
Hawaii]. 

To the High Sheriff of the Territory of Hawaui, or 
His Deputy; the Sheriff of the County of 
Hawaii or His Deputy: 

YOU ARE COMMANDED to make service upon 
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Halawa Plantation, Limited, a Corporation of the 
annexed petition for Writ of Error, Assignment of 
Errors, and Notice of Issuance of Writ of Error in 
the above-entitled cause, and summon it to appear 
before the Supreme Court of the Territory of 
Hawaii within twenty (20) days to answer the an- 
nexed petition for a Writ of Error and Assignment 
of Errors of the County of Hawaii, the plaintiff in 
error herein. 

And have you then there this Writ with full re- 
turn of your doings thereon. 

WITNESS the Honorable Chief Justice of the 
Supreme Court of the Territory of Hawaii, at Hon- 
olulu, city and county of Honolulu, this 17th day of 
April, 1915. 

[Seal] (Signed) J. A. THOMPSON, 

Clerk. 

Received April 19th, 1915, at 9:30 A. M. 

(Signed) H. K. MARTIN, 
Deputy Sheriff. [6] 

[Endorsed]: No. 846. Supreme Court, Territory 
of Hawaii. Halawa Plantation, Limited, a Corpo- 
ration, Plaintiff and Defendant in Error, vs. County 
of Hawaii, Defendant and Plaintiff in Error. Sum- 
mons Issued at 8:40 o’clock A. M., April 17, 1915. 
(Signed) J. A. Thompson, Clerk. Returned at 1:10 
o’clock P. M., April 21, 1915. (Signed) J. A. 
Thompson, Clerk. 
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[Endorsed]: No. 846. In the Supreme Court of 
the Territory of Hawaii, Halawa Plantation, Ltd., 
a Corporation, Plaintiff and Defendant in Error, 
vs. County of Hawai, Defendant and Plaintiff in 
Error. Petition for Writ of Error, Assignment of 
Errors, Notice of Issuance of Writ of Error, and 
Summons. Filed and Issued April 17, 1915, at 
8:40 A. M. J. A. Thompson, Clerk. Returned 
April 21, 1915, at 1:10 P. M. J. A. Thompson, 
Clerk. W.H. Beers, County Attorney, Wm. H. 
Heen, Dep. County Attorney for County of Hawaii, 
Deft. and Plaintiff in Error. 

Received at 9:30 A. M., April 20th, A. D. 1915. 
W. P. Jarrett, High Sheriff. 


[Return of Service of Papers on Writ of Error, in 
Supreme Court Territory of Hawaii. | 

Served the within Summons on the Halawa Plan- 
tation, Limited, a corporation, therein named as 
plaintiff and defendant in error, at Honolulu, city 
and county of Honolulu, Territory of Hawaii, this 
20th day of April, A. D. 1915, by delivering to F. M. 
Swanzy, President of the said Halawa Plantation, 
Limited, a corporation, a certified copy hereof and 
of the Petition for Writ of Error, Assignment of 
Errors and Notice of Issuance of Writ of Error 
hereto annexed and at the same time showing him 
the original. . 

Dated at Honolulu, city and county of Honolulu, 
Territory of Hawaii, this 20th day of April, A. D. 
TOMS: 

(Signed) PATRICK GLEASON, 
Deputy High Sheriff, Territory of Hawaii. [7] 
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War Revenue Stamps. 


In the Supreme Court of the Territory of Hawat. 
(STAMPED $2.00.) 
Paid by M. F. Scott, April 20, 1915. 


HALAWA PLANTATION, LIMITED, a Corpo- 
ration, 
Plaintiff and Defendant in Error, 
VS. 


COUNTY OF HAWATI, 
Defendant and Plaintiff in Error. 


Bond [on Writ of Error Returnable in Supreme 
Court, Territory of Hawaii]. 

KNOW ALL MEN BY THESE PRESENTS: 
That the County of Hawaii, as principal, and the 
Hawaiian Insurance and Guaranty Company, as 
surety, are bound and firmly held unto the Halawa 
Plantation, Limited, a Corporation, in the penal sum 
of Eleven Thousand Seven Hundred Twenty-seven 
Dollars and Seventy-nine Cents ($11,727.79) with in- 
terest thereon at the rate of six per cent per annum 
from the 3d day of December, 1914, for the payment 
of which, well and truly to be made, they do bind 
themselves and their successors and assigns, jointly 
and severally, firmly by these presents. 

Signed with their names and sealed with their seals 
on the 8th day of April, 1915. 

The condition of the foregoing obligation is such 
that in a cause lately pending in the Circuit Court of 
the Third Judicial Circuit of the Territory of 
Hawaii, wherein the obligee was plaintiff and the 
obligor was defendant, the said obligee, on the 3d day 
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of December, 1914, obtained judgment against the 
said obligor in the sum of Eleven Thousand Seven 
Hundred Twenty-seven Dollars and Seventy-nine 
($11,727.79) cents, with interest thereon at the rate 
of six per cent per annum from the said 3d day of 
December, 1914, and that the said obligor has sought 
to obtain a writ of error in the said cause in the Su- 
preme Court of the Territory of Hawaii, and that 
the said obligor has undertaken to pay the [8] said 
judgment in the said cause, together with the said in- 
terest thereon, in case of failure to sustain the said 
writ of error; 

Now, therefore, if the said obligor shall fail to sus- 
tain the said writ of error, and shall fail to pay the 
said judgment in the said cause, together with the 
said interest thereon, then this obligation shall be of 
full force and effect, otherwise null and void. 

COUNTY OF HAWATI. 

By (Signed) DAVID K. EWALIKO, 

(Signed) EH. K. KANEHAILUA, 

(Signed) J. A.M. OSORIO, 

(Signed) SAMUEL KAUHANH, 

(Signed) J. PRITCHARD, 

(Signed) JULIAN R. YATHS, 

(Signed) HENRY J. LYMAN, 

Members of the Board of Supervisors of the County 
of Hawaii. 
(Seal) Attest: (Signed) JOHN K. KAT, 
Clerk of the County of Hawaii. 
(Seal) HAWAITAN INSURANCE AND 
GUARANTY CO., LTD. 
By (Signed) H. B. MARINER, 
Treasurer. 
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[Endorsed]: No. 846. In the Supreme Court of 
the Territory of Hawaii. Halawa Plantation, Ltd., 
a Corporation, Plaintiff and Defendant in Error, vs. 
County of Hawaii, Defendant and Plaintiff in Error. 
Bond. Filed April 17, 1915, at 8:40 A.M. J. A. 
Thompson, Clerk. [9] 


In the Supreme Court of the Territory of Hawaw. 
October Term, 1914. 
(STAMPED $2.00) 
HALAWA PLANTATION, LIMITED, a Corpora- 
tion, 
Plaintiff and Defendant in Error. 
VS. 


COUNTY OF HAWATI, 
Defendant and Plaintiff in Error. 


Writ of Error [In Supreme Court, Territory of 
Hawaii ]. 
The Territory of Hawaii: To E. M. Muller, Esquire, 
Clerk Circuit Court, Third Circuit. 

Whereas, in an action lately pending before the 
Circuit Court of the Third Circuit, in which the said 
Halawa Plantation, Limited, a corporation, was plain- 
tiff, and the said County of Hawaii was defendant, 
error is alleged to have occurred as appears by the 
assignment of errors on file in this court, you are 
commanded forthwith to send up to this court the 
record and the exhibits filed in said proceedings. 

Witness, the Hon. A. G. M. ROBERTSON, Chief 
Justice of the Supreme Court, at Honolulu, Territory 
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of Hawaii, this 17th day of April, 1915. 
By the Court: 
(Signed) J. A. THOMPSON, 
Clerk Supreme Court. 
Received the above Writ of Error on the 22d day 
of April, 1915, at 11:30 o’clock A. M. 
[Seal] (Signed) E. M. MULLER, 
Clerk Circuit Court, Third Circuit. 
In obedience to the within writ to me directed, I 
herewith send up the record and all the exhibits filed 
in said above-mentioned cause. 
(Signed) E.M. MULLER, 
Clerk Circuit Court, Third Circuit. 
Dated Kailua, Hawaii, May 4th, 1915. [10] 


| Endorsed]: No. 846. Supreme Court, Territory 
of Hawaii. Halawa Plantation, Ltd., Plaintiff and 
Defendant in Error, vs. County of Hawaii, Defend- 
ant and Plaintiff in Error. Writ of Error. Issued 
at 8:40 o’clock A. M., April 17, 1915. (Signed) J. A. 
Thompson, Clerk. Returned at 8:35 o’clock A. M., 
May 11,1915. (Signed) J. A. Thompson, Clerk. 


In the Supreme Court of the Territory of Hawa. 
HALAWA PLANTATION, LIMITED, a Corpora- 
tion, 
Plaintiff and Defendant in Error, 
vs. 


COUNTY OF HAWATI, 
Defendant and Plaintiff in Error. 
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Error. 

APPEARANCE FOR DEFENDANT IN ERROR. 

Now comes Holmes, Stanley & Olson, and hereby 
enter their appearance as attorneys for Halawa Plan- 
tation, Limited, Defendant in Error in the above- 
entitled cause. 

Dated, May 12th, 1915. 

(Signed) HOLMES, STANLEY & OLSON, 
Attorneys for Halawa Plantation, Limited, ere 

ant in Error. 


[Endorsed]: No. 846. In the Supreme Court of 
the Territory of Hawaii. Halawa Plantation, Lim- 
ited, a Corporation, Pltf. and Deft. in Error, vs. 
County of Hawaii, Deft. and Pltf. in Error. Ap- 
pearance for Defendant in Error. Filed May 12, 
1915, at 3:35 P. M. Robert Parker, Jr., Assistant 
Clerk. Holmes, Stanley & Olson, 863 Kaahumanu 
St., Honolulu, Attorneys for Pltf. and Deft. in Error. 


[11] 


In the Circuit Court, Third Judicial Cirewt, Tern- 
tory of Hawai. 
October Term, A. D. 1913. 
($2.00 STAMPS) 
HAWAIT PLANTATION, LIMITED, a Coxpora- 
tion, 
Plaintiff, 
VS. 
COUNTY OF HAW ATT, 
Defendant. 
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Plaintiff’s Complaint. 

To the Honorable J. A. MATTHEW MAN, Judge of 
the Circuit Court, Third Judicial Circuit, Terri- 
tory of Hawaii: 

Halawa Plantation, Limited, a Corporation, the 
plaintiff herein, complains of the County of Hawaii, 
defendant herein, and for cause of action alleges as 
follows: 

FIRST COUNT. 

(1) The plaintiff herein is now and at all times 
mentioned in this complaint was a corporation duly 
organized and doing business under the laws of the 
Territory of Hawaii and is and was at said times 
the lessee for a term of years of that certain tract 
of land situate in the district of North Kohala, in 
the County and Territory of Hawaii, known as 
Aamakao and that it is now and at all said times 
was carrying on, conducting and operating the busi- 
ness of a sugar plantation on said land and other 
lands in the vicinity thereof. [12] 

(2) That the defendant is and at times here- 
inafter mentioned was a body corporate and politic, 

duly organized and existing by virtue of 


1 Mt. M. Laws 
Clerk. Act 30 of the Session Legislature of the 


Territory of Hawaii for the year 1905, en- 
titled ‘‘An Act Creating Counties in the Territory. 
of Hawaii and providing for the government there- 
of,’’ with full powers to sue and be sued, and to 
appear at courts of law and equity in all respects 
as if it were a natural person; that said defendant 
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by virtue of said aet of the said legislature, is now 
and at all times hereinafter mentioned has been le- 
gally authorized and empowered to make contracts 
and to employ persons to act as its agents and 
servants, and to have general powers to open, con- 
struct, maintain and close up public streets, high- 
ways, roads, alleys, trails and bridges within its 
boundaries; that by virtue of the powers conferred 
upon the said defendant, it, said defendant, here- 
tofore, to wit, on or about the 18th day of Oetober, 
1912, employed as its agents and servants, certain 
persons to wit, E. S. Koolau, Kahinu, Analu Kala, 
Boniface Poe, Naihe Kukui, Joseph Puna and 
Kahoi Kealoha and by the said employment, its 
said agents and servants, to wit, the said EK. 8. 
Koolau, Kahinu, Analu Kala, Boniface Poe, Naihe 
Kukui, Joseph Puna and Kahoi Kealoha were 
authorized to act for and on behalf of the said de- 
fendant in the work of repairing, maintaining and 
constructing a certain public street, highway or 
road within the jurisdiction and territorial limits 
of the said defendant, to wit, the highway known 
as the main Government Kohala Road, running 
from Mahukona to Niulii in the District of said 
North Kohala and particularly that portion of the 
Aamakao section of the said highway lying between 
Makapala and Halawa. [13] 
(3) That the said agents and servants of defend- 
ant to wit, E. 8. Koolau, Kahinu, Analu Kala, Boni- 
face Poe, Naihe Kukui, Joseph Puna and Kahoi 
Kealoha, acting for and on behalf of the said de- 
fendant as aforesaid and as the agents and servants 
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of the said defendant and in pursuance of their 
employment as such agents and servants, hereto- 
fore, to wit, on the 18th day of October, 1912, at 
North Kohala aforesaid and within the jurisdiction 
and territorial limits of the said defendant and 
within the jurisdiction of this Honorable Court, 
did for the purpose of burning certain rubbish on 
said highway carelessly, neghgently and wrong- 
fully, kindle a fire on said highway next adjoining 
the said land of Aamakao belonging to the plain- 
tiff as aforesaid and did neglect to use proper and 
reasonable care to prevent the escape of said fire, 
so that the same extended from said highway to, 
the said adjoining land of the plaintiff and con- 
sumed and utterly destroyed certain sugar cane of 
the plaintiff growing on its said land and covering 
an area of about ninety acres thereof, to the dam- 
age of the plaintiff herein in the sum of $24,392.44, 
for which sum, together with interest thereon from 
the 18th day of October, 1912, the plaintiff herein 
claims judgment against the defendant. 


SECOND COUNT. 

(1) Plaintiff reiterates and realleges all of the 
averments in paragaraphs one and two of the first 
count herein contained. 

(2) That the said agents and servants of defend- 
ant to wit, E.S. Koolau, Kahinu, Analu Kala, Boni- 
face Poe, Naihe Kukui, Joseph Puna and Kohoi 
Kealoha acting for and on behalf of the said defend- 
ant as aforesaid, and as the [14] agents and 
servants of the said defendant and in pursuance 
of their employment as such agents and servants 
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heretofore, to wit, on the 18th day of October, 1912, 
at North Kohala aforesaid and within the jurisdic- 
tion and territorial limits of the said defendant and 
within the jurisdiction of this Honorable Court 
did carelessly, negligently and wrongfully kindle 
a fire on said highway next adjoining the said 
land of Aamakao belonging to the plaintiff as afore- 
said, at a time when by reason of the state of the 
wind and weather and dryness of the surround- 

ings, it was highly dangerous to hght a 


(Se) fire, and through the negligence of the 
Clerk. defendant 


plaintiff and its agents and servants, the fire 
extended from the said highway to the said ad- 
joining land of the plaintiff and consumed and 
utterly destroyed certain sugar cane of the plain- 
tiff growing thereon and covering an area of about 
ninety acres thereof, to the damage of the plaintiff 
herein in the sum of $24,392.44, for which sum, to- 
gether with interest thereon from the 18th day of 
October, 1912, the plaintiff herein claims judgment 
against the defendant. 


THIRD COUNT. 

(1) Plaintiff reiterates and realleges all of the 
averments in paragraphs one and two of the first 
count herein contained. 

(2) That the said agents and servants of defend- 
ant, to wit, E. S. Koolau, Kahinu, Analu Kala, Boni- 
face Poe, Naihe Kukui, Joseph Puna and Kahoi 
Kealoha, acting for and on behalf of the said defend- 
ant as aforesaid and as the agents and servants 
of the said defendant and in pursuance of their em- 
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In the Circuit Court of the Third Circuit, Territory 
of Hawai. 


Holding Terms at Kailua, County of Hawaii. 
($2.00 STAMPS). 


HALAWA PLANTATION, LIMITED, a Corpora- 
tion, 
Plaintiti, 
VS. 


COUNTY OF HAWAII, 
Defendant. 


Term Summons. 

The Territory of Hawaii: To the High Sheriff of 
the Territory of Hawaii, or his Deputy; the 
Sheriff of the County of Hawaii, or his Deputy. 

YOU ARE COMMANDED to summon the County 
of Hawaii, Defendant, in case it shall file written 
answer within twenty days after service hereof 
to be and appear before the said Circuit Court at 
the term thereof pending immediately after the 
expiration of twenty days after service hereof; pro- 
vided, however, if no term be pending at such time, 
then to be and appear before the said Circuit Court 
at the next succeeding term thereof, to wit, the Oc 
tober term thereof, to be holden at Kailua, County 
of Hawau, on Wednesday, the 22d day of October, 
next, at 10 o’clock, A. M., to show cause why the 
claim of Halawa Plantation, Limited, plaintiff, shall 
not be awarded to it pursuant to the tenor of its an- 
nexed complaint. 
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And have then and there this writ with full re- 
turn of your proceedings thereon. 

WITNESS the Honorable J. A. MATTHEW- 
MAN, Judge of the [18] Circuit Court of the 
Third Cicuit, at Kailua, Hawaii, this 22d day of 
July, 1918. 

(Signed) J. A. THOMPSON, 
Clerk, Supreme Court, and Ex-officio Clerk Circuit 
Court, Third Circuit. 

Received July 24th, 1918, at 9:00 A. M. 

(Signed) SAMUEL K. PUA, 
Sheriff County of Hawaii. 


[Endorsed]: Circuit Court, Third Circuit. Hal- 
awa Plantation, Limited, a Corporation, Plaintiff, 
vs. County of Hawaii, Defendant. Term Summons. 
Issued at 2:42 o’clock P. M., July 22d, 1913. 
(Signed) J. A. Thompson, Clerk, Supreme Court, 
and Ex-Officio Clerk Third Circuit. Returned at 
5:00 o’clock, P. M., August 2d, 1918. (Signed) 
EK. M. Muller, Clerk. 


Territory of Hawaii, 
County of Hawaii,—ss. 

I, Samuel K. Pua, Sheriff of the County of 
Hawaii, do hereby certify and make return that I 
served the within summons and complaint on the 
County of Hawaii, Defendant, a body corporate and 
politic, through William H. Beers, duly elected 
county attorney for the County of Hawaii, on the 
24th day of July, A. D. 1913, at Hilo, Hawaii, by 
delivering to him a certified copy hereof and of the 
complaint hereto annexed and at the same time 
showing him the original as herein directed. 
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Dated at Hilo, Hawaii, this 24th day of July, A. 
D. 19138. 
(Signed) SAMUEL K. PUA, 
Sheriff, County of Hawaii. 


(No. 846. Received and filed in the Supreme 
Court, May 11, 1915.) [19] 


In the Circuit Court of the Third Judicial Circutt 
Territory of Hawaii. 
October Term, 1913. 


HALAWA PLANTATION, LIMITED, a Corpora- 


tion, 
Plaintiff, 


VS. 


COUNTY OF HAWAII, 
Defendant. 


Defendant’s Demurrer to Plaintiff’s Complaint. 
ACTION FOR DAMAGES. 


Comes now the County of Hawai, defendant 
above named, by W. H. Beers, its county attorney, 
and for demurrer to the complaint of the Halawa 
Plantation, Limited, plaintiff above named, hereto- 
fore filed herein, and to each and every count there- 
of alleges and says: 

i 

That the same does not state facts sufficient to 
constitute a cause of action against the said defend- 
ant. 

on 
That the said defendant, being a body corporate 
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and politic, is not liable under the law of the alleged 
negligent and wrongful acts set forth in the said 
complaint. 

a 

That the function of repairing, maintaining and 
constructing public streets, roads or highways be- 
ing a governmental function the said defendant is 
not liable under the law for any negligent or wrong- 
ful acts committed by its servants or employees 
[20] in respect to the performance of the said 
function. 

4, 

That there is no authority by which the said de- 
fendant may be held for the alleged negligent and 
wrongful acts set forth in the said complaint. 

D. 

That the said complaint is insufficient in that it 
fails to allege that the said plaintiff, a corporation, 
was authorized by its board of directors to institute 
the above-entitled action against the said defend- 
ant. 

Wherefore, by reason of the matters herein set 
forth, the said. defendant prays judgment of this 
Court whether it should make any other or further 
answer unto the said complaint and that it may have 
its cost. 

COUNTY OF HAWATLI. 
(Signed) By W. H. BEERS, 
County Attorney. 

Service of a copy is hereby admitted. 

(Signed) HOLMES, STANLEY & OLSON. 


24 County of Hawaii vs. 


[Endorsed]: Original. Circuit Court, Third Cir- 
cuit, Territory of Hawaii. October Term, 1913. 
Halawa Plantation, Limited, a Corporation, Plain- 
tiff, vs. County of Hawaii, Defendant. Action for 
Damages. Defendant’s Demurrer to Plaintiff’s 
Complaint. Circuit Court, Third Circuit. Filed 
August 18th, 1913, 8:00 o’clock A. M. (Signed) 
EH. M. Muller, Clerk. Filed this 11th day of Aug- 
ust, A. D. 1913, at 9:30 A. M. (Signed) Robert 
Parker, Jr., Assistant Clerk, Supreme Court. 
County of Hawaii, By W. H. Beers, County Attor- 
ney. 

(No. 846. Received and filed in the Supreme 
Court May 11, 1915.) [21] 


In the Circuit Court of the Third Judicial Circuit, 
Territory of Hawai. 


October Term ,1913. 


HALAWA PLANTATION, LIMITED, a Corpora- 
tion, 
Plaintiff, 
VS. 


COUNTY OF HAWATI, 
Defendant. 


Joinder in Demurrer. 

Comes now the plaintiff in the above-entitled 
cause and joins in the demurrer therein filed and 
says that its complaint and the matters therein 
contained are sufficient in law for the plaintiff to 


Halawa Plantation, Limited. Zo) 


have and maintain its action against the defendant. 
HALAWA PLANTATION, LIMITED, a 
Corporation, 
By Its Attorneys, 
(Signed) HOLMES, STANLEY & OLSON. 
Dated at Honolulu, Territory of Hawaii, August 
12, 1918. 


[Endorsed]: Circuit Court, Third Judicial Cir- 
euit, Territory of Hawaii. October Term, 1913. 
Halawa Plantation, Limited, a Corporation, Plain- 
tiff, vs. County of Hawaii, Defendant. Joinder in 
Demurrer. Circuit Court, Third Circuit. Filed 
August 14th, 1918, 2:50 o’clock P. M. (Signed) 
E. M. Muller, Clerk. Holmes, Stanley & Olson, 
Attorneys for Plaintiff. 

(No. 846. Received and filed in the Supreme 
Court, May 11, 1915.) [22] 


[Order Overruling Demurrer to Complaint, etc.} 


In the Circuit Court of the Third Circuit, Territory 
of Hawai. 
ACTION FOR DAMAGES. 
HALAWA PLANTATION, LIMITED, 
Plaintiff, 
VS. 
COUNTY OF HAWAITI, 
Defendant. 
Minutes. 
Kailua, Hawaii, January 22d, 1914. 
The Court overrules defendant’s demurrer to 
plaintiff’s complaint and orders that the defendant is 
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given 30 days within which to file an answer. 
(Signed) E.M. MULLER, 
Clerk Circuit Court, Third Circuit, Territory of 
Hawaii. [23] 


In the Circuit Court of the Third Judicial Circuit, 
Territory of Hawa. 
Holding Terms at Kailua, County of Hawaii. 


HALAWA PLANTATION, LIMITED, a Corpora- 
tion, 
Plaintiff, 
VS. 
COUNTY OF HAWAII, 
Defendant. 


Defendant’s Answer and Demand for Jury Trial. 

Comes now the County of Hawaii, the defendant 
above named, by William H. Heen, Deputy County 
Attorney of the County of Hawaii, and answering 
plaintiff’s declaration herein denies each and every 
allegation therein set forth and alleged. 

And the said County of Hawaii does hereby de- 
mand a trial by jury in the above-entitled cause. 

COUNTY OF HAWAIL. 
(Signed) By WILLIAM H. HEEN, 
Deputy County Attorney County of Hawaii. 

Dated at Hilo, Feb. 9, 1914. 

[Endorsed]: Circuit Court, Third Circuit, Terri- 
tory of Hawai. Holding Terms, Kailua, Hawai. 
Halawa Plantation, Limited, a Corporation, Plain- 
tiff, vs. County of Hawaii, Defendant. Defendant’s 
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Answer and Demand for Jury Trial. Circuit Court, 
Third Circuit. Filed February 12th, 1914, 1:05 
o’clock P. M. (Signed) E. M. Muller, Clerk. W. 
H. Beers, County Attorney, W. H. Heen, Dept. Co. 
Attorney. 
(No. 846. Received and filed in the Supreme 
Court May 11,1915.) [24] 


In the Circuit Court of the Third Judicial Circuit, 
Territory of Hawat. 
HALAWA PLANTATION, LIMITED, 


VS. 
COUNTY OF HAWATT. 


Index to Transcript of Evidence. 


PART I. 
Witness: Direct Ex. Cross-ex. Redirect Ex. 
J. Atkins Wight 3- 5 6— 19 
Koolau 21-— 39 40- 55 56- 60 
E. A. Southworth 61- 78 79- 81 
Kahino 82-— 93 94-104 105-107 
Joe Puna 108-119 120-128 
John Sniffen 129-133 134-135 


[25] 
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[Proceedings Had in Circuit Court, November 18, 
1914. ] 


In the Cirewt Court of the Third Judicial Ciremt, 
Territory of Hawai. 


HALAWA PLANTATION, LIMITED, 


Vs. 
COUNTY OF HAWATI. 


Wednesday, November 18th, 1914. 
10:00 o’clock A. M. 
TRANSCRIPT OF EVIDENCE. 
APPEARANCES. 

HOLMES, STANLEY & OLSON, by C. H. 
OLSON and W. L. STANLEY With H. L. 
HOLSTEIN, for Plaintiff. 

WM. H. HEEN, Deputy County Attorney, for 
Defendant. 

Mr. OLSON.—I will ask the defendant, through 
counsel, to admit the allegation appearing, and 
wherever appearing, in the plaintiff’s Bill of Com- 
plaint, that the plaintiff herein is a corporation duly 
organized and doing business under the laws of the 
Territory of Hawaii. 

Mr. HEEN.—That is admitted by the defendant. 

Mr. OLSON.—I will also ask the defendant to ad- 
mit that the plaintiff, at the time when the alleged 
fire took place, to wit, on the 18th day of October, 
1912, the plaintiff, Halawa Plantation, Limited, was 
in possession of the land upon which the field of cane 
referred to in the complaint, and wherever referred 
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to in the complaint, was burned, was in [26*—1t] 
under lease to said Halawa Plantation, Limited, and 
that said Halawa Plantation, Limited, was in actual 
possession of that land, and owned the cane. 

Mr. HEEN.—The defendant will not object to ver- 
bal testimony or secondary evidence as to the owner- 
ship of the Jand. 

Mr. OLSON.—I will also ask the defendant to ad- 
mit that at all times mentioned in the Bill of Com- 
plaint, the defendant, the County of Hawaii, was a 
county. 

Mr. HEEN.—That is admitted. 

Mr. OLSON.—A body corporate and_ politic, 
organized and existing by virtue of Act 39 of the 
Session Laws of 1905, and having all the powers pro- 
vided in that act, and all acts amendatory thereof. 

Mr. HEEN.—That is admitted by the defendant. 

Mr. OLSON.—I would like to call Mr. Wight for 
the time being, subject to his being recalled later on 
for further testimony. I would like to call him now 
for one particular point. [27—2] 


[Testimony of J. Atkins Wight, for Plaintiff. ] 
Direct Examination of J. ATKINS WIGHT. 

Q. State your name, please. 

A. James Atkins Wight. 

Q. Where do you reside? A. Kohala. 

Q. How long have you resided in Kohala? 

A. Twenty-three years. 


idee. 
*Page-number appearing at foot of page of original certified Record. 
tOriginal page-number appearing at foot of page of Testimony as 
same appears in Certified Transcript of Record. 
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(Testimony of J. Atkins Wight. ) 

Q. Are you familiar and acquainted with a corpo- 
ration which is the plaintiff in this suit, known by 
the name of Halawa Plantation, Limited ? 

ma... les: 

Q. On the 18th day of October, 1912, did you have 
any connection with that plantation in any way? 

A. Yes. 

Q. What was that connection ? 

A. Manager. 

Q. Mr. Wight, on the 18th day of October, 1912, I 
will ask you if the Halawa Plantation, Limited, the 
plaintiff in this case, had in its possession, under 
lease, for a considerable period of time yet to run, 
a portion of land in the North Kohala District, 
County of Hawaii, known as Aamakao. 

A. Yes. 

Q. What was the business of the Halawa Planta- 
tion, Limited, at that time? 

A. Cane culture and sugar factory. 

Q. Carrying on a sugar plantation ? A. Yes. 

Q. Well, how was the land of Aamakao used at that 
time? [28—3] 

A. Growing crop of planted cane, rather a certain 
portion of it. 

@. Can you state when that crop, if it had gone to 
maturity, would have matured, approximately ? 

A. During the months of April, May and June. 

Q. Of 1913? A. Yes. 

Q. Did the lease on that land held by the planta- 
tion, the plaintiff, at that time, extend beyond those 
months ? A. It did. 
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(Testimony of J. Atkins Wight.) 

@. When you say it would have matured in those 
months, do you mean it would have matured then 
under certain weather conditions, or under all condi- 
tions ? 

A. Under all conditions. That is the proposed 
time of harvesting, irrespective of weather. 

Q. Are you familiar with a fire which occurred 
there, burning a portion of cane growing on that land, 
on the 18th day of October, 1912? A. Tam. 

Q. State whether or not any portion of that cane 
field was left unburned. A. There was. 

. A small or large portion? 

. A small portion. 

. Approximately, what area? 

. Seven and nine-tenths acres. 

. Seven and nine-tenths acres? Bo MES. 

. When did the cane on the seven and nine-tenths 
acres mature, and when was it harvested? [29—4] 

A. It was harvested, it was matured and harvested 
on the 23d and 24th of April, I think. 

Q. And if the cane which was growing on the re- 
maining area had not been burned in October, 1912, 
would it have matured and been harvested about that 
time ? A. Yes. 

@. Where is that land upon which this field of cane 
was growing with reference to a road or highway 
known as the main Government Koahala road ? 

A. On the top of the gulch, on the west side. 

Q. What I want to get at more particularly is 
whether or not it was beyond that road, or some dis- 
tance from it. A. Short distance from it. 


QOrFO PO 
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(Testimony of J. Atkins Wight.) 

Q. Where did this road run with reference to this 
land? A. More or less parallel. 

_Q. Alongside of this piece of land ? A. Yes. 

Q. And that land is located, is it not, in the 
Aamakao section ? A. Yes. 

Q@. And the road? A. Yes. 

Mr. OLSON.—I will ask you, Mr. Heen, to admit 
that the highway or road testified to by the witness 
was a public highway under the control and jurisdic- 
tion of the County of Hawaii at that time. 

Mr. HEEN.—That is admitted. 

Mr. OLSON.—That, if the Court please, is about as 
far as I can go at this time. [80—5] 

Mr. HEEN.—I would like to understand, I thought 
I understood you to say that you were calling Mr. 
Wight at this time for certain informal matters, is 
that the situation at the present time? If itis, I may 
utilize further time now on the cross-examination of 
matters brought out. 

Mr. OLSON.—Yes, certainly, I have no objection. 


Cross-examination. 

Q. Mr. Wight, you are not a surveyor, are you, that 
is, you don’t know anything about surveying ? 

A. No. 

Q. So that you cannot tell of your own knowledge 
how large a field this was in the Aamakao section ? 

A. No, not my own surveying. 

Q. Whatever you know about it as to acreage 
would be as to what somebody else told you? 

A. From other proof. 

Q. From what other people must have shown or 
told you? A. Yes. 

Q. I presume you have seen the lease of the land in 
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(Testimony of J. Atkins Wight.) 
question or have had it in your possession some time 
while you were manager ; 

A. Yes, I think I have. ~ 

Q. You say there are yet a number of a ihe 
run on this lease? A. Yes. 

Q. The plantation still has possession of the land I 
presume. iis Yess 

Q. And at or about the time the fire occurred, you 
say the land was planted in cane? [31—6] 

A. Plant cane. 

Q. Was it first crop or ratoon crop? 

A. Plant cane, first crop. 

Q. Do you know when it was planted ? 

A. During the months of May, June and July, or 
thereabouts. 

@. Of what year? A. 1911. 

Q. When you were manager of that plantation, did 
you keep a record as to the time when you planted 
this section of the plantation? A. No. 

Q. Then you depend solely upon your recollection, 
Mr. Wight, as to when this section was planted? 
You are fairly positive it was during those months? 

me Ves. 

Q. When you say that the field was planted in iter, 
June or July, do you mean that it consumed those 
three months to plant the whole field, or 1t may have 
been in May, June or July? 

A. It was during part of those three months, that 
that field was planted. : 

Q. Covering a period of about how long? 

A. About two months. 

Q. So I take it to be the month of May? 

A. The latter part of May we started planting and 
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(Testimony of J. Atkins Wight.) 
we finished it about the latter part of July. 

Q. Whereabouts on that field did you start plant- 
ing? 

.A. On the west side of the section road. 

Q. Will you please explain just what you mean by 
that west side of the section road. 

A. The section road is the road running straight 
down the middle of the field from what we would say 
makai to the Government road. [382—7] 

Q. That is the road is on the makai side of the 
section of this land that is planted in cane ? 

A. Yes. 

Q. Then there is a road running through this sec- 
tion from mauka to makai joining the main Govern- 
ment road? A. Yes. 

Q. This road divides the land in two? 

A. Divides into two, yes. 

Q. And you say the cane was first planted on the 
west side ? A. On the west side. 

Q. What side would that be as you go from the 
Government road on to this section road ? 

A. On the right-hand side. 

Q. According to that then, you planted, com- 
menced on the west side of the section road and 
worked towards the west boundary of the land? 

A. No, we at, virtually, at the mauka end and 
worked makai. 

Q. Will you make an approximate diagram on the 
blackboard of that field. 

(Witness makes rough diagram.) 

Q. This is the west side? A. Yes. 

Q. This is the section road you have referred to as 
running from mauka to makai? Ay Mes 
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(Testimony of J. Atkins Wight.) 

Q. What is that? A. Section road also. 

Q.There is a gate here, isn’t there, leading into the 
Government road? [83—8] 

A. There was at that time. 

Q. I will ask you, Mr. Wight, is the portion above 
the section road running from east to west a larger 
area than the one below ? 

A. East to west on the left-hand side, it is smaller. 

Q. How about the section on the west side of the 
section road running from mauka to makai, is that 
larger or smaller than the section below the section 
road running east and west? 

A. The west side is the larger. 

Q. And where did you start planting that cane? 

A. At the point here marked X. (The mauka end 
piece on the west side of the section road running 
mauka and makai.) 

Counsel will agree that the diagram, the various 
parts on the diagram are marked as follows: 

The portion on the west side of the section road 
running mauka and makai,, No. 1. } 

The portion on the east side and makai of the sec- 
tion road running east and west, No. 2. The remain- 
ing portion, No. 3. 

Q. Then, Mr. Wight, you say you commenced 
planting in the latter part of May on the field No. 1, 
and worked downwards ? A. Yes. 

Q. After that what field did you start planting ? 

A. Section 2. 

Q. I presume you followed in this direction ? 

A. No, from the section road coming down, if I re- 
member rightly. 7 

Q. From the section road running east and west, 
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(Testimony of J. Atkins Wight.) 
then towards the Government road ? 
JA. Yes. [84-9] 

Q. After that, you planted No. 32 A. Yes. 

Q. From what point? A. Mauka to makai. 
 Q. Will you please point out what portion of the 
planted area was not burned by the fire, which you 
have referred to. 

(Witness points out portion.) 

Q. That is, it covers a portion of section 1 and 2 
of this land adjoining the Government road? 

A. Yes. 

Q. And covering a greater area in section 2 than 
in section 1? A. That is correct. 

Q. When the fire occurred, did you appear upon 
scene the immediately afterwards, or was it the next 
day ? A. I appeared on it the same day. 

.Q. About where did the fire commence ? 

A. About here. (Point marked X, being on the 
most easterly point of section 2.) 

. On the west side of this land, is there a gulch? 
Yes. 

. How about the east side ? 

. Gulch also. 

. All along to the mauka boundary ? 

. Running right up as far as the mauka bound- 
a 


SA poroebe 


. And on the mauka side of this particular piece 
of land, was there any gulch there or fallow? 
A. There is a fallow. 
 Q. Immediately adjoining it? 
A. Yes. [35—10] 
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(Testimony of J. Atkins Wight.) 

Q. But not separating the lands in the Aamakao 
section ? A. On the Aamakao lands. 

Q. The section beyond that? 

A. The section beyond that. 

Q. Was there any fence dividing the burned area 
from the other? 

A. No, not on the mauka side. 

Q. But at that time there was cane on the mauka 
side? A. Yes. 

Q. Very young cane? A. Yes. 

Q. About how old? 

A. I couldn’t exactly say, not more than six 
months, if that. 

Q. You say that the cane planted in this Jand, in 
sections 1, 2 and 3 would have matured in about 
April or May? 

A. I mean harvested in April or May of 1913. 

Q. When did you figure on it becoming matured ? 

A. Cane in the Kohala District generally becomes 
matured in October, November and December, that 
is when the cane is supposed to come to maturity. 

Q. I mean this particular field, when did you ex- 
pect it to mature? 

A. The best time to harvest it is during the 
months of April, May and June. 

Q. When you say that, you mean you get the best 
results ? 

A. Yes, cane is at its best then. 

Q. Well, cane planted in the Kohala District, 
takes about two years then, say between 20 and 24 
months? A. Yes, about that time. 
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(Testimony of J. Atkins Wight.) 

@. That is true of cane planted on lands in the vi- 
cinity of this particular piece, does the cane on those 
lands mature in about 20 to 24 months? [86—11] 

A. Yes. 

Q. The contour of the land hasn’t any influence 
on the time of maturity, has it? 

A. Not particularly. 

Q. In what way does it influence it? 

A. Of course on lands that are high and exposed, 
it matures a little quicker. 

Q. What sort of land was this, was this exposed 
land ? 

A. Some portions were exposed and certain por- 
tions were not. 

Q. Which part of it were exposed ? 

A. Portion through here (referring to portion of 
section 2) certain portion nearby here, and small 
portion in here. 

Q. Referring to that portion which was not 
burned, a small corner in the mauka east corner of 
No. 3 and the most westerly portion of section No. 
1, is that correct? A. Yes. 

Q. When you refer to exposed land, please ex- 
plain just what you mean by that. 

A. Exposed to the wind, and rising a little, com- 
ing up here on a hog back and exposed to the wind. 

@. These three places which you have pointed out 
on the diagram, are they all exposed to the wind 
coming from the same direction? A. Yes. 

Q. And the land lying between these three ex- 
posed portions of that particular piece of land, I 
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(Testimony of J. Atkins Wight. ) 

would understand then from your testimony, the 
balance would be somewhat lower than the rest of 
the land? 

A. Not only lower, but flatter. [37—12] 

Q. Protected from the wind on account of the 
other portions being somewhat higher? 

A. Not particularly. The protection we have is 
through trees. 

Q. You have trees planted there? 

A. On the east boundary. 

Q. Kindly point out where? 

Witness points from point marked X to mauka 
end. 

Q. At the point marked X, I will ask you whether 
or not that is somewhat high off the road. 

A. What do you mean by high off the road? 

Q. Isn’t there a steep incline there? iN MES 

Q. About how far is that cane field from the boun- 
dary road, the nearest boundary road? 

A. The cane field from the road itself? 

Q. Yes. A. Possibly 200 or 250 feet. 

Q. Standing on the ground on the road, opposite 
the point marked X on this diagram, would you be 
able to see the cane field ? A. I doubt it. 

Q. Never attempted to see if you could? 

A. No. 

q. Now, in harvesting the cane, what was your 
method of procedure, did you harvest the cane that 
you planted first, or did you harvest indiscrimi- 
nately? A. Just depends on the circumstances. 

Q. What circumstances? 
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(Testimony of J. Atkins Wight.) 

A. Weather conditions and the best method of 
getting it to the mill. [88—13] 

Q. Would it make very much difference if you 
first harvested the cane which you last planted in 
this field? 

A. It wouldn’t make any difference, just depend 
on circumstances which was taken off first. 

Q. That is, if conditions were favorable for tak- 
ing out the from section 3, you would take that out, 
even though it had not grown as many months as 
the cane in field 1? A. Yes. 

Q. You don’t figure very much difference in the 
output of two months’ growth, do you? A. No. 

Q. Do you make any allowance for the cane grown 
on exposed land, whether you should take that out 
first before taking cane from the other land? 

i. INO. 

Q. The idea is this,— 

A. No difference in the harvesting of it. 

Q. Would the output— 

A. No, we cannot take that into consideration, 
cannot go into the middle of a field and take a piece 
out. 

Q. Suppose we take the lower portion, which is 
not in the middle of a field, the exposed portion, 
you wouldn’t take that out first, would you, if the 
weather conditions were not favorable? 

i, 10: 

Q. You would take out cane from another portion 
sooner than you would from the exposed portions 


Halawa Plantation, Limited. 41 


(Testimony of J. Atkins Wight.) 
near the road, you say if the conditions were favor- 
able? 

A. I don’t know what you are driving at. [39— 
14] 

Q. You said a little while ago that cane grown on 
exposed land matures sooner than cane grown on 
other lands? A. Yes. 

Q. Now, referring to this same field, you would 
take out cane from the lands which were exposed 
Sooner or later than you would from the other 
lands ? 

A. That just depends on the weather conditions, 
etc., which field we would start on and which field 
we would finish on. We might start on one field and 
the conditions change, and we would jump to an- 
other portion. 

Mr. OLSON -—Possibly Mr. Heen means as to 
whether or not you would try to give more time for 
the growth of those parts of the field that were ex- 
posed, is that the idea? 

Mr. HEEN.—The idea is this. Tf the cane on the 
exposed portions of the land matures sooner than 
on the other portions of the land, whether or not 
they would take out that cane from the exposed por- 
tion of the land sooner than they would from the 
other portions in order to get better results in the 
output ? 

ee Not necessarily. 

Q. Supposing the cane in the exposed portions of 
the land had matured and had arrived at the point 
best for harvesting, you would not take that out first 
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if the conditions were not favorable, but would take 
out cane from the unexposed portions of the field if 
the conditions were favorable to the unexposed por- 
tions? 

A. If the conditions were favorable the cane that 
was matured—was considered most matured would 
come off first, if the conditions were favorable. [40 
—15] 

Q. Mr. Wight, when you speak about harvesting 
cane from this particular piece of land, that is to 
say, as to what point you would commence with the 
harvesting, being dependent upon circumstances, do 
you refer circumstances or weather conditions sur- 
rounding this particular piece, or circumstances and 
weather conditions throughout the whole plantation, 
making it favorable to leave one section and go over 
to another section # 

A. Weather conditions at the time of harvesting 
that field, which would control harvesting of the 
whole plantation. 

Q. Can you explain that a little further in detail? 

A. Do you want me to say if the weather condi- 
tions were favorable how I would take that field off, 
or if unfavorable, how I would take that field off? 

Q. When you refer to weather conditions, you 
mean weather conditions throughout the whole plan- 
tation and not any particular part? 

A. Conditions that would effect the rest of the 
plantation, and that section particularly. If I were 
going to harvest— 

Q. Supposing it is very rainy in this section? 
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A. If it is rainy on this section, it is rainy on the 
whole plantation, as a rule. 

Q. Supposing the weather conditions were very 
rainy throughout the whole plantation, what would 
that have to do with reference to harvesting any 
particular field? 

A. We would run the plantation by flume then, 
and would not cut any cane which would be hauled 
by the wagons. 

@. As to this particular piece, is that cane which 
can be flumed? 

A. All done by wagon. [41—16] 

Q. During weather conditions of that kind when 
you would prefer to harvest fields where you can 
flume the cane to the mill, would you still maintain 
that preference even though the cane may not be in 
as good condition as cane in other parts of the fields? 

A. We would try to take that cane off at such a 
time when we thought the best conditions existed. 

Q. During the rainy conditions, you have already 
stated that you would harvest cane from fields where 
you can use flumes to your mill, leaving cane on 
other lands where you cannot use flumes, [I presume 
until some time afterwards; now if the cane during 
the rainy conditions on the land where you can use 
flumes is not in as good condition for harvesting as 
cane on land where you cannot use flumes, you 
would still give preference to harvesting cane from 
lands where you can use flumes? 

A. I would prefer to take the cane from land 
where you can use the flumes. 
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Q. You would still give preference to that ? 

A. Yes. 

@. When was this seven-odd acres of cane which 
were burned, harvested ? 

A. In April, I think the 23d and 24th, I am not 
exactly familiar with the exact date, but it was the 
latter part of April. 

Q. Was it at its best point of development for har- 
vesting, or had it gone beyond it? 

A. It had not gone beyond it. 

Q. What state was it in? 

A. I considered it just about at its best. [42— 
17] 

Q. What was that acreage, 7.9 acres? A. Ye 

Q. At the time you harvested that 7.9 acres, were 
the conditions such that you could have harvested 
the same cane before or after that date? 

A. Immaterial; we thought it about the best time 
to harvest it. 

Q. I see, from think it was the best time, you were 
not forced to cut it by circumstances existing at that 
time ? A. No. 

Q. You could have harvested it before or after? 

A. Yes. 

Q. Say a period of one month or two months be- 
fore? 

A. Certainly not, because the cane was not being 
matured. 

Q. But you could have done it? 

A. ‘We could have done it. 

Q. You stated during the first part of your cross- 
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examination that cane in Kohala reaches its 
highest point of development in about November 
and December; am I correct? 

A. No, at maturity. 

Q. It comes to maturity in November and Decem- 
ber ? 

A. About November and December, it is supposed 
to. 

Q. That is provided the cane is planted about 
twenty months before that? 

A. Planted at the right time and weather condi- 
tions favorable at the time of planting and right 
throughout the crop. 

Q. Supposing cane was planted say in June, and 
twenty months after that when it reached maturity, 
would the cane at that time be as good as cane ma- 
turing in the months of November and December? 
[43—18] 

A. It is not necessary for cane to run twenty 
months, cane at twelve months can reach maturity. 

Q. What I want to get at is this, suppose you plant 
cane at some time so as to have it mature in months 
other than November and December, would such 
cane be better than cane maturing in those months, 
or not? 

A. We generally call cane matured when the cane 
has tassels, when it tassels. If it does not tassel it 
virtually never matures, because it keeps on growing. 

Q. Can cane tassel at any time other than Novem- 
ber and December? 

A. Begins as rule in the latter part of October, 
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November and December. 

Q. Can it tassl at any other time? A. No. 

Q. According to your testimony, then, when cane 
doesn’t tassel, it doesn’t reach maturity ? 

A. No, not exactly that; again it goes on and stops 
growth, unless weather conditions keep it growing. 

Q. When it has stopped growing, stopped at a 
point before maturity, that is it doesn’t tassel— 

A. If it doesn’t tassel, you can almost virtually 
say it keeps on growing to a certain extent and 
weather conditions come along, making it grow con- 
siderable. 

The COURT.—Does it appear, Mr. Heen, that this 
is cross-examination; it certainly doesn’t appear so? 

Mr. OLSON.—I have not made any objection, 
your Honor, but it certainly is not cross-examina- 
tion. 

Mr. HEEN.—If that is the case, then I have noth- 
ing further at this time. [44—19] 

Mr. OLSON.—I will ask the defendant to admit 
that during the times which are involved in this pro- 
ceeding that one, Naipo, was a regularly employed 
and authorized road supervisor, having charge of 
roads and highways, for the County of Hawaii, in 
the North Kohala District, particularly in the latter 
part of 1912, including the time the alleged fire took 
place, and for the several months preceding that 
time. 

Mr. HEEN.—Not road supervisor. 

Mr. OLSON.—Road luna, man regularly employed 
and having charge of the roads. 
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Mr. HEEN.—I will accept secondary evidence as 
to that. J thought he was road supervisor, but I see 
here he signs his name as ‘‘Road Luna.’’ If Mr. 
Holstein can show me he was the road supervisor— 

Mr. HOLSTEIN.—He was the recognized road 
supervisor. 

Mr. HEEN.—I will admit that, and furthermore 
that he was authorized to employ road laborers in 
that district. [45—20] 


[Testimony of Koolou, for Plaintiff. ] 

Direct Examination of KOOLAU by C. H. OLSON. 

Q. State your name. A. Koolau. 

Q. Where do you reside ? A. Kohala. 

Q. How long have you resided in Kohala? 

A. Over thirty years. 

Q. I will ask you if you resided in the Kohala Dis- 
trict during the year 1912? A. Yes. 

Q. What was your occupation in the month of Oc- 
tober, 1912? A. Road overseer, small overseer. 

@. Luna in other words, is that it? 

A. He says small road overseer. 

Q. I will ask you if you knew or do know a man 
whose name is Naipo, Robert K. Naipo. 

A. Yes. 

Q. The road supervisor of North Kohala District 
in the year 1912, is that correct ? A. Yes. 

Q. In the employ of the County of Hawaii at that 
time ? A. Yes. 

Q. How were you employed or appointed as small 
overseer of roads in that district at that time ? 

A. Thinking that I was capable of holding the po- 
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sition as small road overseer, he appointed me. 

Q. In other words, I understand you were ap- 
pointed to that position by Mr. Naipo, road super- 
visor for that district for the county of Hawaii? 
[46—21] A. Yes. 

Q. How long had you been such overseer ? 

A. Four months. 

. Q. Beginning with what month, do you remember 
the month? 

A. If I am not mistaken, the month of May, per- 
haps a little before that time. 

Q. At any rate for several months prior to and 
through the month of October, 1912, you were such 
overseer, were you? A. Yes. 

Q. I will ask you if you remember a fire which 
took place on the Aamakau section of the North 
Kohala highway or road, in the North Kohala Dis- 
trict on the 18th day of October, 1912. A. Yes: 

Q. State whether or not you were on that date such 
overseer as you have explained heretofore . 

A. Yes. 

Q. How did the fire start? 

A. The fire was set there. 

Q. Please state while you were such overseer there, 
did you draw your pay from the County of Hawai? 
A. Yes. 

Q. What men were working under you that day? 

A. Six men worked under me. 

Q. Please give their names. 

A. Hanalukala; Kukui; Boniface Poe; Joe Puna; 
-Kahino; Kahoe Kealohoe. 
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Q. Were these men regular road laborers of the 
County of Hawaii under you as overseer at that 
time? uy. Macs. 

Q. I will ask you about what time of day on the 
18th day of ‘October, 1912, did the fire start? [47— 
22] 

A. Between seven and eight. 

Q. In the morning or in the evening? 

A. In the morning. 

Q. What was the work which you and these men 
under you were there to do at that time? 

A. Clean rubbish on the side of the road and throw 
dirt into the road. 

. And who had directed you to do that work ? 

A. Naipo. 

Q. Where did this fire start? 

A’. On the side of the road against the bank. 

Q. Now, then, will you please explain whether that 
was on the east side or west side of the roaa . 

A. On the left side of the road. 

(). Was it on—what I want to get at isthis. Was 
there a bridge in that locality? A. Yes. 

Q. And the bridge was mauka or makai of the place 
where the fire started ? A. On the mauka side. 

Q. Now, do I understand you to mean that as you 
come from the bridge going makai, that the fire was 
on the left-hand side of the road? 

A. Yes. 

Q. In other words, that would be the west side of 
the road, wout it not? 

A. The gulch runs mauka, the bridge was mauka 
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and the fire was on this side. 

. Who started that fire? A. I did. [48—23] 
. What was the fire started in ? 

. The fire was started near where we were work- 


. What was it you were burning ? 
. Burning up rubbish. 
. What was the condition of that rubbish, mean- 
ing by that whether it was laying scattered on the 
ground or if it had' been piled together ? 

A. Yes, it was piled in a long pile. 

. On the side of the road ? A. Yes. 

And next to the pali? A. Yes. 
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Q. 
@. Who piled that rubbish in that pile? 
A. Men that I instructed to do so. 
Q. Which one of these men was it? 
A. Kahino. 
Q. ‘One of the men working under you? 

A. Yes. 

Q. Who instructed him to pile up that rubbish? 
A. I did. 

Q. Did you give any instructions as to setting fire 
to that rubbish to any one? 

A. I told him before that. 

Q. Told whom before that ? A. Kahino. 

Q. Did he set fire to it? A. No. 

Q. What was the condition of the weather at that 
time when the rubbish pile was set on fire? 
[49—24 | 

A. There was wind blowing that time, fine day and 
wind blowing. 
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Q. Wind blowing from what direction? 

A. From Hilo. 

@. Would that be then from the east side? 

A. On the east side. 

Q. From the east side, is that it? AY Yes, 

Q. State whether or not that is what is ordinarily 
known as the trade wind? 

A. Yes, the wind which always blows in Kohala. 

@. What kind of a wind was that aside from the 
direction it was blowing and as you have already ex- 
plained. How was the wind blowing, strong? 

A. It was blowing steadily but not strong. 

Q. How did it compare with the ordinary Kohala 
trade winds? 

A. My acquaintance with the wind is that when 
the wind blows like that it is good for the land. 

Q. Where was this rubbish collected from? 

A. From up on the side of the bank, it was collected 
and thrown down below. 

Q. What did it consist of ? 

A. Lauhala leaves, dry Hilo grass and other rub- 
bish collected there. 

Q. Had it been dry in the Kohala District about 
this place there for any considerable time before this ? 
In the Kohala District around there, some miles 
around ? A. Yes. 

Q. What had been the weather conditions with 
reference to being wet or dry up to that date and’ on 
that date? [50—25] 

A. Dry. 

Q. How dry? 
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A. No particular rains and dry. 

Q. What was the condition of this rubbish, the 
leaves and the Hilo grass as to being wet or dry? 

A. Dry. 

Q. Did you notice the condition of the vegetation 
on the hill side, on the pali side? 

A. The rubbish was dry, but other things growing 
were green. 

Q. What was there on the side of the pali there 
by the side of the rubbish pile ? A. Guava. 

@. Was there any dry grass? A. Dry grass. 

Q. State whether there was any such at the time 
the fire was lighted to the rubbish pile? A. Yes. 

Q. What happened as to that fire after you lighted 
it? 

A. After the fire was started, I told this man Ka- 
hino to put some green leaves over it and the men 
above and farther along to clean away the rubbish. 

Q. What was growing up above the pali, or what 
was the condition there as to vegetation up above the 
pali and beyond? 

A. Some dry grass, some green grass growing 
there. 

Q. What was there beyond the trees and vegetation 
growing at the top of the pali? 

A. Hau, guava and grass. 

Q. And beyond the trees? 

A. Hala trees some places. [51—26] 

(. I mean beyond the trees, over in the field. Was 
there cane growing over there beyond? 

A. Yes. Some distance away. 
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Q. State whether or not you knew there was such 
a cane field there that morning. A. Yes. 

Q. Aud what is there between the edge of the pali 
and that cane field, or what was there ? 

A. Puahala. 

Q. Trees? A. Yes. 

Q. Grass and vegetation ? A. Yes. 

Q. How large was that cane, was it large or small 
at that time? 

A. Yes, it was large, but not probably fit to harvest. 

Q. But it was large ? canes. 

Q. Now then, I want you to explain just how that 
caught, or did that fire get into the cane fields ? 

A. Yes. 

Q. Now, explain just how the fire proceeded from 
the rubbish pile that you set it to through the inter- 
mediate territory to the cane field. 

A. The reason is because after the fire was started, 
the wind began to blow. 

Q. The wind was blowing when you set fire to the 
rubbish pile, was it not? 

A. The fire was lit before that. 

Q. How large was this rubbish pile? 

A. About twelve feet long. [52—27] 

Q. Well, about how wide? 

A. Between two and three feet. 

Q. Now, I want to get at the condition of the wind. 
Wasn’t there some sind blowing, a trade wind blow- 
ing that morning before the fire was set, a fair steady 
wind? Now, state what the condition of the wind 
was when the rubbish was being piled together and 
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at the time you lighted it. 

A. When the rubbish was being piled together the 
wind was blowing, wind, the general wind of Kohala, 
but I didn’t think it was blowing strong enough to 
make any trouble, and the fire was lit. 

Q. Could you have disposed of that rubbish in any 
other way than you did? 

A. Yes, I could, but it was a long distance away, 
and I thought it would make no trouble burning it. 

Q. How far away? 

A. If lam not mistaken, I think about four chains. 

(. In what direction? A. Mauka side. 

Q. Toward the bridge? A. Yes. 

Q. Now then, referring to the street out here in 
front of the courthouse, would that bridge be about 
as far away as that road? 

A. J think so, about that. 

Q. You could have taken that rubbish over there 
and disposed of it, could you? 

A. Yes, I could, but I thought it would facilitate 
matters by burning it there. [53—28] 

Q. I will ask you this, if you had thought of the 
possibility of the grass on the side of the pali catch- 
ing on fire from the rubbish pile, what would you 
have done? 

A. What I did was that when this fire got started, 
I called the men to put it out. 

Q. But before you started the fire, if you had 
thought that the grass on the side of the pali might 
’ catch on fire from the rubbish pile, what would you 
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have done in that case, would you have taken it off 
some place else? 

A. Yes, that was the reason why I told the men to 
go up on the top of the pali and cut down the dry 
stuff and throw it down below. 

. Do I understand that they didn’t do that? 

. They did. 

. Which men were those that did that? 

. Joe Puna. 

. Any others? 

. Joe Puna was cleaning the rubbish, there were 
other men up there throwing down dirt. 

Q. What other men, I want to get the names of the 
other men ? 

A. Those who were shoveling dirt was Hanalukala, 
Boniface and Kukui. 

Q. Those three? 

A. Those three were shoveling dirt. 

Q. At the top of the pali? A. Yes. 

Q. That is after you had started burning the rub- 
bish pile? At what time was it with reference to the 
time you had started the fire to the rubbish pile? 

A. Before the fire was set these men were working 
there. [54—29] 

Q. Now explain just where they were working in 
that way . 

A. On the top of the pali. 

Q. At the side, or immediately above the rubbish 
pile? 

A. The men were shoveling dirt in one place, the 
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other men were cleaning out this rubbish in another 
place. 

Mr. OLSON.—I would like to withdraw the wit- 
ness from the stand for a few moments in order to 
put Mr. Southworth on the stand. 

No objection. 

Mr. Southworth’s testimony follows that of— 


KOOLAU recalled. 

Q. Mr. Koolau, I want to show you a picture, a 
photograph, which has been admitted in evidence as 
Plaintiff’s Exhibit 1, representing the place where 
the fire began and went up the side of the pali, and 
ask you if you recognize that as the location . 

A. I think it was there. (Witness pointing ap- 
proximately to a point on the picture representing 
a figure of a man.) 

Q. Then you do recognize this exhibit, this picture 
of the general location where the fire started and 
around that? A. Yes. 

Q. Now you have identified the place, or pointed 
out the place where the fire started as being approxi- 
mately where the white spot is on the picture below 
the letter ‘‘X,’’ have you not? 

A. At that point the fire was started. ‘Some men 
were working over here on this side. [55—30] 

Q. You mean the right side, do you not? 

A. Yes, right side. 

Q. Where were the other men working? 

A. The other men were right above here, where 
the fire was started. One man above, one man below. 
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. One man above where the fire was started ? 
Ves. 

. Wasthat man Poe? A. Kahino. 

. He was above ? 

. He was below. Joe Puna was above. 

. Where does the pali end and the incline begin 
on that picture, did you say? 

A. I think about there. 

Q. Do you mean, pointing as you are at the present 
time to the place where the letter ‘‘ X’’ is marked, just 
above there ? ” Yeo 

Q. Was it up above that point at the top of the pali, 
where Joe Puna was working ? 

A. Joe Puna was just a little below the upper 
edge cleaning up rubbish. 

Q. When did you send him there, with reference 
to the time you set fire to the rubbish? 

A. Little before seven I sent him up there. 

Q. Where was he working at the time you set fire 
to the rubbish pile? A. He was above. 

Q. Still there, was he? A. Yes. [56—31] 

@. What did he do when the fire was started ? 

A. He was cutting grass above and throwing it 
below while the men below was piling up the rubbish. 

Q. You saw all that, did you? A. Yes. 

Q. When did you first see the fire start going up 
the pali side ? 

A. Between seven and eight. 

Q. But did you stay right there looking on and see 
what was happening after you set fire to the rubbish 
pile, or did you go away ? aoe cs. 
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Q. You stayed there, or went away? 

A. I stayed there. 

Q. Now, did you see the fire when it first started 
going up the pali side, or only after it got over the 
pali? 

A. One of the men working below told me the fire 
had got started up above, perhaps the fire had 
jumped and caught on something above there. 

Q. You don’t know just how it got started up the 
pali, yourself, is that it? 

A. I don’t know when it caught on fire, but I was 
told it had caught on fire, and I looked above and saw 
it burning. 

Q. What were you doing since you didn’t see it 
start up the side of the pali? 

A. I was directing the men above about cutting off 
the grass at other places. 

Q. Directing the men above, what men do you 
mean ? 

A. Those men working with me, Joe Puna and 
Kahino. [57—32] 

Q. You told us where Joe Puna was working, now 
where was Kahino? 

A. He was down where the fire was. 

@. Down on the road, was he? A. Yes. 

Q. When you saw that the fire had got started like 
that, what did you do? 

A. When I saw that the fire had started, I told 
Joe Puna to go over there and strike it with the 
shovel. When the fire started on the pali, I told Joe 
Puna to go over there and put it out with the shovel. 
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Q. Did he go? ae YiGS: 

Q. What did he do? 

A. When he got directly over where the fire was, 
he was afraid and stepped back. 

Q. Was there anybody else trying to do anything 
at that time? 

A. There was some more people there, but they 
were some distance away. 

Q. What did Kahino do? 

A. He was down where the fire was, and was put- 
ting green rubbish on the fire. 

Q. Did he do anything about the fire, or in regard 
to the fire which was going—had started up the pali? 

A. He didn’t go up to where the fire was on the 
pali. 

@. Did anybody else? 

A. With regard to the fire, a number of people 
came to help. 

Q. You mean people working for you? 
[58—33 ] 

A. Men working with me. 

Q. Were they able to do anything to stop the fire? 

A. Yes, some of them go above there and got the 
rubbish out of the way and tried to put out the fire, 
but they couldn’t do it. 

Q. Why not? 

A. The fire got too much headway. 

Q. How far did that fire go? 

A. The fire had gone about six feet when they 
were up there trying to put it out. 
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Q. Then what? 

A. I found they couldn’t do that and I told them 
to go further up and get the rubbish out of the way, 
perhaps we could stop it that way. 

Q. Did they do that? 

A. They went up there, then I called other people 
to come and help us. 

Q. Who were these other people? 

A. People working with John Sniffen. 

Court takes recess at 12:00 M. to 1:30. 


Q. Let me see if I understand you correctly, at 
the time you first saw—at the time when the fire 
had got started on the pali, Joe Puna was working 
above and Kahino was below? A. Yes. 

Q. Will you tell us just where Hanalukala was at 
that time. 

A. He was in another place working. 

Q. About how far away? 

A. Between three and four furlongs. [59—34] 

Q. Now take the courtroom here, was he as far 
away from the fire as the width of this court room? 

A. About from here to the attorney. 

Q. About twenty feet would that be about right? 

A. Yes. 

Q. Where he was working, what was he doing, 
what was his work at that time? 

A. Throwing down dirt. 

Q. Where was he himself, Hanalukala? 

A. He was there working. 

@. On the road or up on the pali? 


A. On the pali. 
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Q. Up on the pali? A. Yes. 
@. On which side was he, the side toward the 
bridge, or the side away from the bridge ? 
A. Not on the side nearest the bridge, on the other 
side. 
Q. On the side away from the bridge is that 
right? A. Yes. 
. Where was Boniface Poe? 
. They were together. 
. Together with Hanalukala? 
. They were working together. 
. In the same place? A. Yes. 
. Was he on the road or on the pali? 
. He was up above with Hanalukala. 
. Where was Kukui? A. They were there. 
[60—35 ] 
Q. Was he at the same place as Hanalukala and 
Boniface Poe? A. Yes. 
. Same place? A. Yes. 
. On the pali or on the road? 
. Above, on the pali. 
. Where was Kahoe Kealoha? 
. He was down at the warehouse. 
. You mean near the bridge, do you? A. Yes. 
Q. About how long did it take for this fire to go 
through that part of the land where the trees were, 
the lauhala trees and the brush was, until it came 
to the cane field? 
A. Half an hour perhaps, perhaps not. 
Q. Might be less than that? 
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A. I don’t think it struck eight when it caught 
into the cane. 

Q. You said it was between seven and eight that 
the fire started ? A. Yes. 

Q. What were your men doing and the men from 
Sniffen’s gang, during this time before the fire came 
to the cane field? 

A. Sniffen’s men were working on that side, 
throwing dirt, and my men were trying to put out 
the fire. 

Q. Did Sniffen’s men come and help with the fire 
at all? 

A, After that time they came and helped put out 
the fire in the cane. 

Q. But not befcre it came to the cane, is that 
right? A. No. 

Q. When did you first see Sniffen’s men that 
morning? [61—36] 

A. Before seven the men got there to work I seen 
them. 

Q. How far were they, where they were working, 
from where your gang was working ? 

A. I think it was over eight chains, there was a 
building there. 

Q. On the other side of the bridge, was it? 

A. Yes. 

(). Could you have called them, could they have 
heard you if you had called out to them? 

A. I called them. 

Q. But I ask you could they have heard them if 
you had called out to them? 
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A. I don’t know. I called them, but I don’t 
know whether they heard me or not. 

Q. What did vou do yourself, after the fire 
started? 

A. When I saw the fire got started, I tried to 
best of my ability to put it out. 

Q. What did you do yourself? 

A. I went up the pali and tried with my men to 
get the rubbish out of the way so that the fire 
wouldn’t spread, but we couldn’t do it. 

Q. I will ask you whether or not you and your 
men working under you tried to help in stopping the 
fire after it got into the cane field? A. Yes. 

Q. How long did you stay, you and your men, 
after the fire started? 

A. I went up there where the fire got into the cane 
and tried to break down the edge of the cane to stop 
the fire, but as we couldn’t do it, I sent man around 
the other side to call some plantation laborers to 
help put out the fire. [62—37] 

Q. How long was it before they arived, if they 
came at all? 

A. When the fire went into the eane, we tried to 
put it out, and then I sent for those men to come 
and help and see if they couldn’t help put it out. 

(). How soon did they come? 

A. I don’t know the time. After he had gone, I 
sent some men in on the other side to fight back the 
fire so it wouldn’t get on another section of cane. 

Q. Who were those men that you sent in? 

A. Hoe, Kahino. 
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. Anybody else? 

. Some other people helped. 

. Were there any of your gang? A. Yes. 
Who? 

. Hanalukala, Hoe, Kukui and Joe Puna. 

. You sent all of your men in there did you? 

No. Four of my men went in, and two stayed 
out with me, trying to put out the fire on the pali. 

Q. Did you see the whole cane field burn? 

A. I didn’t see all of it. 

Q. How long did you stay there that day? 

A. I stayed there and went and tried to put out 
the fire. When the fire was extinguished I came 
back. The men stayed there working. 

Q. What time of day was it when the fire was 
finally put out? 

A. Between eight and nine my men came back 
and said the fire was almost extinguished, I then or- 
dered them to go to work. 

Q. And you worked there the rest of the day, did 
you? A. Yes. [638—38] 

Q. Now you live—do you live anywhere in the 
neighborhood of this field? n. WNo, 

Q. Where do you live? 

A. In the middle of Halawa. 

Q. How far away from this place where you were 
working on that day ? A. About half a mile. 

Q. How long had you lived there? 

A. Over ten years. 

Q. Do you know the country in that vicinity 
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there, including the place where this fire took — 
or not? A. Yes. 
Q. Did you know prior to that time whether or not 
there was a field of cane growing up there in that 
section where the fire swept over? A. Yes. . 
Q. Had you seen it before that day ? A. Yies. 
Q. Once or twice or many times? A. Yes. 
@. Many times? A. Yes. 
That is all. [64—389] 


Cross-examination of KOOLAU by W.'H. HEEN. 

Q. About how wide is that road at the place where 
you started the fire? 

A. I think perhaps twenty feet, perhaps a little 
more, perhaps a little less. 

Q. On the lower side there is a decline isn’t there, 
on the lower side of the road? 

A. Yes, on this side a deeline which goes into the 
cane. 

Q. When you started to go to work that morning 
with these men you have named, had you received 
orders to go to this particular place? A. Yes. 

Q. What did you intend to do when you went 
there? 

A. The overseer told me to go there with my men 
and Sniffen would tell me what to do. 

Q. What did Sniffen tell you to do there? 

A. Sniffen came there and pointed out to me what 
to do, and to put, to throw dirt on the road. ‘Sniffen 
told me here is where you are to work, remove the 
grass, guavas and other underbrush and get out the 
dirt. 
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Q. That is, you were told to remove the under- 
brush and guavas from the pali? A. SES: 

Q. So you did that—you had your men do that? 

A. Yes. 

Q. Then you had on the hill removing the under- 
brush, Joe Puna, Kukui and Boniface Poe? 

A. Joe Puna was removing the underbrush, the 
others were shoveling dirt. [65—40] 

Q. Were the others shoveling the dirt from the 
place where Joe Puna had removed the underbrush? 

A. Yes. Not where the underbrush was falling 
down, but to one side. The underbrush was re- 
moved, then they threw the dirt down. 

Q. When the dirt was thrown down what was 
done with it? 

A. This dirt was taken over near the bridge where 
they were working. 

Q. Was it used on the road at the bridge or near 
the bridge? 

A. Raising the elevation of the road near the 
bridge. 

Q. Who was working there? 

A. Nobody working at that time. The dirt was 
taken there and perhaps my men or Sniffen’s men 
would work there afterwards. 

Q. Was this a concrete bridge already built, or 
was it in the course of building at that time? 

A. They were working at it then, under construc- 
tion. 

Q. And the dirt was used in connection with the 
building of the bridge? A. Wes 
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Q. You say the bridge was in the course of con- 
struction, were there any men around there? 

A. Yes. Some men were working at the bridge 
at that time. 

Q. The dirt was used on the bridge or on the ap- 
proaches to the bridge, when you were removing the 
dirt to this place? 

A. The dirt was just thrown down in piles there 
at that time, to be taken later to the bridge. 

Q. No dirt then was taken from this place where 
you were working to the bridge on that day? 

A. No, not taken. 

Q. Who was building that bridge? [66—41] 

A. A white man and his helpers. 

Q. Wilson, wasn’t it? 

A. He was the contractor, but I don’t know the 
name of the man who was building the bridge. 

Q. He was building this bridge under a contract ? 

A. Yes. 

Q. How long after the men had started working 
was it when you lit the fire? 

A. We all started in work the same time, seven 
o’clock. When the fire got started, I called them, 
but I don’t know whether they heard me or not. 

Q. How long after you had commenced working 
with these men at this particular place, how long 
after that was it when you lit the fire? 

A. I said before somewhere between seven and 
eight o’clock. 

Q. Was it ten minutes after you commenced work 
or twenty minutes after? Give us your best judg- 
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ment on that. A. Somewhere about that time. 

Q. That is between ten and twenty minutes after 
you commenced work? A. Yes. 

Q. The rubbish that you got together, was that the 
rubbish that Joe Puna had cut on the pali and 
thrown down to the road? A. Yes. 

Q. And how big a pile was this rubbish when you 
started to burn it? 

A. In height about a foot. About two fathoms 
long. 

Q. That is, about twelve feet? What did it con- 
sist of ? 

A. Dry Hilo grass and other debris which had col- 
lected there. 

Q. Sticks? [6742] 

A. Yes, sticks and other things what I thought 
might make trouble. 

Q.. What do you mean when you say other things 
which might make trouble? Do you mean by that 
that you wanted these things removed so as not to 
catch on fire from the fire which you intended to 
start ? A. Yes. 

@. That is, you removed or had the rubbish re- 
moved in order that that rubbish might not be 
burned from the fire which you intended to start be- 
low? 

A. No. Lremoved all this rubbish with the object 
of burning it at the bottom and it would not catch on 
fire up above. 

Q. You intended to start a fire below of some rub- 
bish? A. Yes. 
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@. And you knew that there was considerable 
rubbish, dry material on the pali near the place 
where you intended to start the fire? 

A. I cleaned that rubbish up above where I was 
to start the fire and then had my men go further 
along cleaning off other places. 

Q. That is, you had your men go further along 
cleaning up the dry rubbish. Do you mean you sent 
your men further along inside towards the cane 
field ? A. On the side of the road. 

Q. You had the men remove additional rubbish 
near the place where you intended to start the fire in 
order that the rubbish might not be there to catch 
any sparks from the fire you were to start? 

A. Yes. [68—43] 

Q. How far back did the men go in clearing the 
rubbish from this place where you intended to start 
the fire? 

A. From down below where this fire was to be lit, 
up to where they cleared off, was over nine feet, 
perhaps ten feet straight up and down. 

Q. From the top edge of this place towards the 
cane field how far did they go from the edge in clean- 
ing up the rubbish? A. About one hundred feet. 

Q. Point out the distance from where you are 
sitting? 

A. About from here to the jailor’s house, perhaps 
a little bit this side. 

Q. About how wide a space did they clean up? 

A. About twelve feet up above they had cleaned 
off, and that was the length of this rubbish pile. 
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Q. And you made sure then, did you not, that 
sufficient space had been cleared off so as to prevent 
danger of the fire catching on the pali from the fire 
below ? 

Question withdrawn. 

Q. Who was below at the time you started the 
fire ? A. IT and Kahino. 

Q. Did you tell Kahino to start the fire before you 
did, did you tell Kahino about starting the fire? 

A. Yes, I told Kahino to get this rubbish together 
and if he saw that the wind was light to burn it up, 
and I went down to the warehouse to get some tools. 

Q. When you came up did you take notice of the 
wind? A. I knew the condition of the wind. 

Q. I mean did you take particular notice of the 
wind at that time? [69—44] 

A. I knew the condition of the wind at that time. 

Q. Describe to the jury just how strong that wind 
was, if there was any wind? 

A. Prevailing wind of that land that morning. 

Q. Was it just simply a light breeze? 

A. Light breeze. 

Q. When you started the fire, did it make the fire 
strong ? 

A. When the fire was started, it burned all right, 
but not strong. 

Q. Did the wind turn the blaze in the direction it 
was blowing, at the time you started the fire? Did 
it turn the flames from this side in the direction it 
was going at that time? 

A. When the fire was started, nothing but a light 
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breeze was blowing, afterwards a strong wind came 
up. 

Q. This light breeze was it affecting the fire at 
the time_you started it, before the big wind came 
along? ASIN. 

Q. How far to the side of the road, that is, to the 
side that rose up about nine or ten feet, how near to 
this bluff was the pile of brush at the time you 
started to light it? A. Close to the bluff. 

Q. Right next to it? 

A. About a foot away, about a foot away from the 
edge of this bluff. 

Q. Was it upon the road or off the road? 

A. On the road, on the side. 

Q. Is there any ditch there? A. Yes. [70— 
45] 

Q. At this place where you had this pile of rubbish 
about twelve feet long, on the side of the bluff next to 
the rubbish, was there anything growing there? 

A. All of it had been thrown down. 

@. Left bare rocks around there, is that it? 

A. Yes. 

Q. Before you started the fire, did you have the 
sides clear? You stated you cleared a space of 
twelve feet on the pali, did you have it all cleaned of 
rubbish ? 

A. It was not cleaned twelve feet wide, one hun- 
dred feet long going towards the cane, but on the edge 
of the pali. 

Q. That is, from the edge of the pali you had a 
space of about twelve feet wide cleaned, the growth 
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removed from the space? 

A. Just as the pali was lying, just so did we clean 
the rubbish. 

Q. At the time you started the fire, and at the place 
where the rubbish stcod, how far back had the men 
cleaned ? 

A. This pali was about nine feet high. We 
cleaned here and then went along further to clean, 
so that in lighting this fire, nothing would catch on 
fire further along. 

Q. On the steep side? A. Yes. 

Q. Now supposing this is the road (space of lower 
book along upper book) and supposing the edge of 
the upper book (the edge which appears over and on 
the lower book) is the pali, and supposing the middle 
of the lower book, near to the pali, is that the spot 
where the rubbish was? A. Yes. [71—46] 

Q. Now you say about the place where the rubbish 
was, that was all cleaned? A. Yes. 

Q. Was there any rubbish along the side of the 
bluff ? 

A. Yes, rubbish was there on the side of the bluff. 

Q. What kind? 

A. Same as the kind of rubbish thrown down. 

Q. Isn’t this bluff somewhat rocky, isn’t the bluff 
cut into the rock? 

A. Yes, itis a bluff cut into the side of the hill, and 
some of the dirt and stone removed and some left 
there. 

Q. Not very much dirt is there on the bluff ? 

A. Plenty. 


Halawa Plantation, Limited. Lies, 


(Testimony of Koolau.) 

Q. Now, how much of this bluff was cleaned, or how 
much was cleaned before you lit the fire? 

A. The same as this pile of rubbish lying down be- 
low, that was the amount of the bluff cleaned. 

Q. You didn’t clean that bluff did you for the pur- 
pose of getting dirt from it? A. Yes. 

Q. I mean this edge of the bluff, you didn’t intend 
to get your dirt above the bluff ? 

A. No. Just digging on the sides and taking a long 
distance. 

Q. When you started to burn this rubbish on the 
road, was this part of the bluff cleared of rubbish on 
the side? A. No. 

@. You didn’t want to see the cane fields burned 
when you started the fire, did you? 

A. Yes. [72—47] 

@. When you said yes, you meant yes, you didn’t 
want to see the cane catch on fire? A. Yes. 

Q. You had in mind at that time that there was a 
possibly of the cane catching on fire from the fire 
you were starting ? A. Yes. 

Q. And, therefore, you had some part of this pali 
about the place where you were starting the fire, 
cleared as you stated before, so that the sparks would 
not land on that portion of the pali? A. Yes. 

Q. As you testified before, the rubbish was about 
here on the road, that is on the middle of the lower 
book, towards the edge; now did you clear this part of 
the pali, and over the point where the rubbish was? 

A. I didn’t clear it on top of the pali which went off 
into the cane, only on the edge here, so I could throw 
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the dirt down below. 

Q. Were the men able to stand on this bluff ? 

A. Yes, places on here that they could put their 
feet in and stand up, there were little ridges. 

Q. Where was Joe Puna standing when you lit the 
fire ? 

A. About half way up on the side of the pali. 

Q. About how high was that from the ground 
where he was standing, how high was that? 

A. I think about five feet where Joe’s feet were. 

Q. At any time, did the men get over the bluff on to 
the portion that leads up to the cane field? [73— 
48 | 

A. After the fire got started up here, then some of 
the men got on top of the bluff trying to get the rub- 
pish out from there to stop the fire, but they couldn it 
do it. 

The COURT.—Do you mean, that to get the dirt, 
the men were making a straight cut on the bank, and 
were not scraping from above? 

A. Yes, straight eut of perhaps one or two feet 
wide on this bank. 

Q. They were cutting straight down? A. Wee 

Mr. HEEN.—That part of the pal, which com- 
menced from the abrupt part as to the road, slanted 
upwards in about that manner (indicating about 40 
degrees) # A. Yes. 

Q. When you started to work on the road at this 
place, you noticed the rubbish on the incline, didn’t 
you? A. Yes. 

Q. Didn’t you think at that time that the sparks 
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might fly from this fire to the rubbish on the bluff? 

A. No. 

Q. About how large an area did you have cleared 
before you started that fire? 

A. Just the size I testified to before, about twelve 
feet cleared from the edge down to the road. 

Q. You say twelve feet from the top down to the 
bottom ? 

A. About nine feet or perhaps over, from the top 
to the bottom, and about twelve feet long on the side 
of the pali. [7449] 

Q. On either side of this portion of twelve feet in 
width, was the growth thick or very light? 

A. Yes, thick growth. 

Q. What kind of growth was on either side of this 
portion of twelve feet of cleared space ? 

A. Hilo grass, ferns and other stuff. 

Q. Dry? A. Dry. 

Q. Were you not afraid the fire might catch on 
that ? 

A. I didn’t think it would jump on this side, I 
thought only go up this edge and stop. 

Q. At which end did you start this fire, or where- 
abouts did you start this fire, on this rubbish pile 
about twelve feet long and a foot high? Did you 
start it at one end, or in the middle, or where? 

A. Right here, near this end. 

Q. That is, you lit the fire on the end towards the 
bridge? A. Yes. 

Q. At that time, did you notice in which direction 
the breeze was blowing ? A. From the Hilo side. 
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@. Indicate here in which direction the wind was 
blowing, this way, that way, or which way, or towards 
the bluff? 

A. This way the road runs leading to the bridge, 
the wind was from this direction (indicating a direc- 
tion towards the pali). 

Q. Whereabouts did you see the fire on the pali, 
when your attention was first called to it? [75—50] 

A. On the edge from where the rubbish had been 
removed. 

Q. You say there was no rubbish in that place? 

A. The fire was started down below here, and the 
wind was blowing. I didn’t think there would be any 
trouble, but later, the fire was turned back as it were, 
by the wind. 

Q. Now supposing this is the cleared space, the 
space to which you have referred, about where was 
the fire when you first saw it on the pali? 

A. Right on the edge where my men had been 
clearing. The wind blew the flames that way and 
this way, and then caught up here on the edge. 

Q. This fire, which you saw on the pali, was it on 
the bridge side of the cleared space? 

A. On the bridge side. 

@. Was it already on the edge of the pali when you 
saw it, or further up ? A. Right on the edge. 

Q. What was there at that time? 

A. A little rubbish, not very much. 

Q. What kind ? A. Hilo grass. 

@. Were you able to see that Hilo grass from 
below ? A. No. 
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Q. Why not? 

A. This place had been cleared, and the grass cut, 
but some leaves had been left standing, and that was 
what caught on fire. 

Q. Some leaves, what kind of leaves? 

A. Grass blades. [76—51] 

Q. Was it grass blades that caught on fire ? 

A. After the grass had been cut, that what still 
remained. 

Q. I asked you a little while ago, why you didn’t 
see that grass, was it because it was beyond the edge? 

A. I didn’t think that the grass would catch on 
ire. 

Q. Did the grass or the growth on the bridge ‘side 
of this cleared space, to which you have already re- 
ferred, did that growth catch on fire? 

A. Not there, but up above it did. 

Q. How about the growth on the other side of this 
cleared space, did that catch on fire ? 

A. It first caught on fire over here, afterwards up 
here, and then the fire run down on the side of the 
pali over here. 

Q. You said before, that the first time you saw the 
fire, it was above the cleared space towards the 
bridge, now you say this caught on fire first. That 
is, on the side away from the bridge, that is of the 
cleared space ? 

A. The fire Jumped up here. Some of the men 
tried to put the fire out up here, then it went around 
just where it pleased. 

Q. When you first saw the fire on the pali, was it a 
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big blaze at that time, or just a small blaze? 

A. Small. 

Q. Was Joe Puna right there? 

A. He was about half way down on the side. 

Q. Did he call your attention to that blaze? 

A. When I saw the blaze there, I ordered Joe to 
go himself, 

Q. Did he go? 

A. He got to where the fire was burning here, and 
got afraid and went back. [77—52] 

Q. What did you do? 

A. I started to send the fellows— 

Q. What did you do? 

A. I got up there, I called the men to come around 
on the other side and turn the fire back. 

Q. Where were the other men, on the bridge side 
of the cleared space, or on the opposite side? 

A. On the upper side. 

Q. Whereabouts would that be according to this 
illustration ? A. This side. 

Q. Were they on the ground? 

A. They were about five feet up, the same as Joe 
Puna over here. 

Q. And how near to the cleared space were they ? 

A. About three fathoms, or about twenty feet 
away. 

Q. And on the side about half way up, that is, on 
the side of the bluff? A. Yes. 

Q. This wind that came along, was it a very violent 
wind? After you had started the fire? 

A. Not. strong. 
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Q. Referring to the wind that arose after you 
started the fire, was that a very violent wind? 

A. The first wind I referred to was light, after- 
wards strong, coming from the direction of the 
bridge, and from the opposite direction. 

Q. Was the wind one of extraordinary character, 
that is, the strong wind that came after you started 
the fire? 

A. Not very strong. It was strong coming from 
above and below. [78—53] 

Q. Was it a wind that was of the usual nature 
around there ? #®. Wo. 

Q. This wind then, was unusual, you had never seen 
a wind like that in that place? 

A. Yes, peculiar wind. 

Q. After you saw the fire on the pali, you then tried 
to put the fire out in this rubbish ? 

A. Yes, I tried to put it out, and ordered my men 
to try and put it out. 

Q. Threw dirt on it? A. Yes. 

Q. And the men, you sent some men above to clear 
away the rubbish? A. Yes. 

Q. Did you succeed in putting out the fire below 
in this rubbish pile ? 

A. We didn’t care for the fire below, we were look- 
ing out for the fire above. 

Q. As you threw dirt on this rubbish pile below, 
did it go out? me Y es: 

Q. How much of it had burned before you saw the 
fireonthe pali? A. Very near half. 
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-Q. Your main work that day was getting dirt, was 
it not? 

A. The idea was to get quite a lot of dirt from the 
side of this pali. 

Q. Incidental to the work of cutting dirt from the 
steep bank, you had to cut the brush off that was 
growing on that bank, didn’t you? A. Yes. 

Q. That is the reason you cut the brush, you set 
fire toitto [79—54] get it out of the way? 

A. Yes. 

- Q. You said that no dirt had been pulled down 
from the pali, the cleared space directly in front of 
the rubbish pile, but that some of the men had pulled 
down some dirt on the side of the space? A. Yes. 

Q. About how far from this space immediately in 
front of the rubbish pile ? 

A. As I testified to before, they were about three 
fathoms away from this place where they were work- 
ing, where this place was cleared. 

Q. On the side towards the bridge ? A. No. 

«. On the opposite side? A. Yes. 

The COURT.—You and your men weren’t making 
any effort that day to clean up the road, scrape up 
the rubbish, or anything of that sort, were you? 

A. No. 

That isall. [80—55] 
=. Redirect Examination. 

Q. This dirt you were preparing to get here, you 
‘intended to use that for the purpose of filling up the 
road approaching the bridge? A. Yes. 

Q. In connection with your road work then, was it ? 
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A. Yes. 

Q. Was there any of this rubbish which you had 
piled together in this pile, which you afterwards set 
fire to, which was gathered up from the ditch along 
the road there ? 

A. From the ditch and the side of the pali. 

Q. Both, is that right? A. Yes. 

Q. This man Sniffen, whom you have spoken about, 
was he also a road luna there under Naipo? 

A. Yes. 

Q. Had your men begun digging away any dirt yet 
before setting fire to that rubbish pile, or had they 
simply pulled down some of the rubbish? 

A. Yes. The men were throwing down dirt where 
the place had been cleared off of rubbish, Joe Puna 
was in advance pulling off the rubbish. 

Q. Who was the man pulling down the dirt? 

A. Hanalukala and they. 

Q. Whom do you mean by they? 

A. Hanalukala, Boniface Poe and Kukui. 

Q. I thought you said on your direct examination 
that Hanalukala, Poe and Kukui were working off to 
the side from this brush pile, or rubbish pile, at the 
time you set fire to it? [81—56] 

A. Yes, I said that. 

Q. Do I understand you to say it wasn’t this par- 
ticular place in front of the rubbish pile where this 
dirt was being pulled down? A. No. 

Q. It wasn’t there, is that it? 

A. Not there. 

Q. At this place, in front of this rubbish pile, I 
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will ask you if any dirt had yet been pulled down? 

A. After the fire had been lit and the wind came in, 
I instructed Joe Puna to go up there and throw some 
dirt down on it. 

Q. Up to the time you set fire to the rubbish pile, 
had any dirt been taken down from that place in 
front of the rubbish pile, for the purpose of putting 
dirt on the road ? A. Yes. 

@. When you set fire to the rubbish pile, I will 
ask you if at that time, or before that time, any dirt 
had been taken down from the pali directly in front 
of that rubbish pile? 

A. Not immediately in front of that place, but off 
to one side. 

Q. Now is that right? A. Yes. 

Q. Do I understand that you mean to say that none 
of the rubbish and vegetation, trees, grass, etc., which 
was growing on top of the pali about nine or ten feet 
high there, had been cleared away? 

A. It had been cleared some on top of the pali and 
thrown down below. 

@. Do I understand by that you had cleared the 
side of the pali, and not on top? [82—57] 

A. Not on top, on the side. 

@. And, therefore, when you were testifying be- 
fore, on your cross-examination, to have had cleared 
about twelve feet, you meant, did you not, that you 
had cleared a space about twelve feet on the side of 
the pali, where it was steep, almost straight up and 
down? 

A. Yes, on the side of the pali, just like on the side 
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of the house here, until it reached the bottom. 

Q. Now, I understand you to tell, you told Kahino 
to burn the rubbish, did he set fire to the rubbish ? 

A. Yes, I instructed him to burn the rubbish that 
morning, to make a long pile and set fire to it, but he 
didn’t do it when I returned. 

Q. When you were illustrating this place that had 
been cleared on the side of the pali, where it stands 
straight up and down nine or ten feet high, I under- 
stood you to testify that after the men got through 
working there, clearing off the rubbish, there were 
still some grass, weeds, something of that sort left on 
that space, am I right in that understanding ? 

A. Yes, there was some small rubbish there, dry 
leaves and grass, which I told them to take out, throw 
down below and throw into the pile. 

Q. But after they got through doing that, wasn’t 
there some grass remaining on the side of the pali? 

A. From what I could see, there was nothing there, 
but there was up on top. 

Q. Just where was it that the fire caught on the 
land adjoining the rubbish pile, as far as you re- 
member? [83—58] 

A. Here is the pile of rubbish lying down here. 

Q. Indicating the road? 

A. Yes. About a foot from this end of the rubbish 
pile, the end nearest the bridge, I set fire to this rub- 
bish pile. I set fire to it, and it had been burning 
perhaps five or ten minutes, when this wind came in 
from below and from above and threw the flames 
up on top here and caught fire. 
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Q. Did it catch fire on the side of the pali which 
is toward the bridge, the side on which the dry grass 
and rubbish still remained ? 

A. It caught on fire up on top where this place had 
been cleaned under orders from the luna, and caught 
on fire up on top here. 

That is all. 

Mr. OLSON.—Just one more question, if your 
Honor please, you were subpoenaed by the county to 
appear here as a witness, were you not? 

A. Yes. 

The COURT.—You said a few moments ago, that 
the brush and stuff was cleared from the steep part 
of the bank in order that you might slice down the 
dirt, is that correct ? A. Yes. 

Q. And at the time that the clearing of the brush 
was done, it was without regard to any fire, was it? 

A. Without regard to setting the fire. [84—59] 

Q. But afterwards, when that brush had been 
lighted, there was nothing done, was there, to clear 
up other loose stuff until the fire had gone over the 
bank? 

A. When this fire started there was no more rub- 
bish on the side of the pali, the fire caught on top. 

(J. The fact is, that, until the fire spread or Jumped, 
caught up above, there was no gathering up of brush 
except what you had originally done in order to get 
the dirt? Anyway, there was no further gathering 
of brush until you had discovered that the fire had 
gotten up above? A. Yes. 
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Mr. HEEN.—How high did the flames rise from 
this fire in the rubbish pile before the unusual wind 
came ? A. About three feet. 

That is all. [85—60] 


[Testimony of E. A. Southworth, for Plaintiff. ] 
Direct Examination of E. A. SOUTHWORTH. 
Q. What is your name? 
A. Edward Augustus Southworth. 
@. Where do you reside? 
A. Hilo, at the present time. 
Q. Where were you residing in the month of Octo- 
ber, 1912? A. Hilo. 
Q. What is your profession or occupation ? 
A. Civil engineer. 
Q. How long have you been a civil engineer ? 
A. About 14 years. 
Q. What was your occupation in the month of 
‘October, 1912? 
A. County engineer, for the county of Hawaii. 
Q. I will ask you if you learned, in that month, of 
a fire which had taken place on land at Halawa, ad- 
joining the Aamakao section of the North Kohala 
highway or road. A. I did. 
. When did you learn of it? 
. On the 18th of October. 
Did you visit the location of the fire? 
. I did. 
. When did you visit it? 
. On the morning of the 19th. 
. How did you happen to visit there ? 


OrOrore 
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A. A. A. Wilson was finishing up a concrete bridge 
at Halawa, and I left Hilo on the morning of the 18th, 
on the ‘““Mauna Kea,”’ and arriving at Mahukona, I 
was informed by Mr. Elgin, manager of the railroad 
company that a fire had occurred, either on the bridge 
or on the road work, I do not recollect. [86—61] 
Naturally this created a good deal of interest be- 
tween the contractor and myself, and we endeavored 
to go over that afternoon, but there was a little work 
over there, so we didn’t get into the district till early 
the next morning. 

Q. Of what date? A. The 19th. 

Q. Did you visit the scene of the fire? 

A. Yes. 

Q. At that time? A. Yes. 

Q. What did you do there? 

A. I went over the bridge work with Wilson. 

Q. Where was that bridge with reference to the 
location of the fire? 

A. A very short distance from the place where the 
fire started on the public road. We went over the 
conditions existing there on the plantation as had 
been requested to find out what the conditions were, 
and I proceeded to take a series of photographs show- 
ing the condition of the fields and the origin of the 
fire. 

Q. Have you a set of those pictures or photographs 
that you took at that time ? A. [ have. 

Q. I will show you a picture, or photograph, Mr. 
Southworth, and ask you if you recognize it? 

A. I do. 
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Q. State what it is? 

A. That is a photograph showing the embankment 
that was covered with this Jauhala forest, ilustrat- 
ing the location where the fire started immediately 
back of the storehouse, they had in connection with 
the bridge construction. [87—62] 

Mr. OLSON.—I will now offer this photograph in 
evidence. 

Mr. HEEN.—No objection. 

The COURT.—It may be received and marked 
Plaintiff’s Exhibit 1. 

Q. Referring you then to Plaintiff’s Exhibit 1, con- 
cerning which you have just testified and just iden- 
tified, I will ask you to state in addition to what you 
have already stated, what that represents? 

A. Represents where the fire started. 

Mr. HEEN.—I move to strike the answer, as being 
based on hearsay. 

‘No objection. 

Q. Referring you to Plaintiff’s Exhibit 1, Mr. 
Southworth, I refer you to the figure of a man in a 
white shirt or coat some little distance from a build- 
ing or shed alongside the road, and I will ask you if 
you observed the conditions existing at that point 
when you took that picture? 

A. Yes, I observed the conditions existing there 
at that time. 

Q. What did you observe at that point where that 
man is standing in the picture ? 

A. There was a burned section of lauhala and 
brush. 
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Q. Where was that burned section with reference 
to the pali and the road? 

A. Right where the man is standing alongside the 
pali, right along the side of the road. 

Q. At the beginning of the pali? 

A. Yes. [88—63] 

Q. Just explain how that appeared at that time? 

A. The whole section there was charred, the grass 
and the brush along the side of the hill was burned. 

Q. Referring to the pali, can you mark on the 
photograph the point at which the pla: ended and 
the slope above began? 

A. That is divided very clear right here above the 
man’s head. 

Q. I willask you to mark with this pencil with an X 
the point above the rubbish, where the pali left off 
and the slope above began. Have you done so? 

A. I have. 

Q. I will ask you to tell the jury what was the con- 
dition of the pali up to that point as you observed 
it on the morning of October 19th, from the rubbish 
heap up? 

A. The pali at this point had been charred, all the 
rubbish existing above there in the way of leaves, 
brush and grass that had been accumulating there 
for months past had burned immediately away 
from where the fire had started, and naturally spread 
under the trees. 

Q. Now, explain what the condition of the pali 
was as to whether there was any vegetation ? 
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A. There was a lot of dry vegetation. 

Q. Explain a little further what you mean by that? 

A. Weeds and brush that had been growing, dying 
down and accumulating leaves, trees fallen, and other 
grass made quite a mass of dry material of some con- 
siderable depth. 

Q. It was dry, was it? 

A. I should say it was exceedingly dry. That was 
a dry section in there and protected. Naturally the 
trees there protected that section from dampness, 
even the dews over night, and it was what I consider 
just a dry bunch of rubbish, trash and lauhala leaves. 
[89—64 ] 

Q. What would you say from what you could ob- 
serve had been the conditions there prior to the fire? 

A. It was very apparent the whole section was dry 
there, it couldn’t be otherwise. 

Q. As to whether or not there had been some dry 
vegetation and leaves there? 

A. It was a very pronounced fact that the whole 
hillside was dry, it was a dry season. 

Q. How near was this pile of rubbish you observed 
at the foot of the pali at the side of the road, to the 
pali? 

A. Right next to the pali in the gutter of the road. 

@. What was the condition as to whether or not 
there had been such vegetation as you have described 
above the rubbish pile on the side of the pali? 

A. It showed an effort had been made to clean this 
dry brush and weeds on the side of the roadway, and 
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in this cleaning up they had piled this material to- 
gether there. 

Q. Directing your attention to the burned material 
left on the side of the pali, immediately adjoining 
the rubbish pile, describe that as to what it was? 

A. That material there was entirely consumed by 
the flames, but adjoining on either side was just this 
dry material, just dead rubbish or weeds growing 
there and dying down continuously. 

Q. I will ask you to explain what was the condition 
of the slope above the pali which you have marked 
at the beginning with an X on Plaintiff’s Exhibit 1? 

A. The slope above the pali was a gentle rise, and 
Was overgrown with these lauhala trees. [90—65] 

Q. On the picture, I observe on the side of the pali 
certain darkened areas and other lighter areas, what 
does that represent ? 

A. The darkened areas, are the areas burned, 
charred material left there from the lauhala leaves 
being consumed by the flames, and the outer edge 
the portion not consumed by the flames. 

Q. How much of the area on the slope above the 
pali was burned? 

A. It started in there with a V-shaped section im- 
mediately above the first charred spot and spread 
out, I imagine somewhere in the neighborhood of 150 
feet at the top and went through the trees. 

Q. How far did the burned area extend through 
the slope and through the trees? 

A. Continuous. 

Q. Up to what point? 
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A. Up on top of the hill. 

Q. What began there ? 

A. The cane field started there. 

Q. Adjoining this burned area? A. Yes. 

Q. Directing your attention now to another photo- 
graph, which I hand you, I will ask you if you can 
identify that as a photograph taken by you on that 
day ? A. I can. 

Q. Representing what ? 

A. That was taken from mauka of the burned tract, 
looking down towards the ocean. 

Q. It represents the burned field of cane? 

A. Yes. [91—66] 

Mr. OLSON.—I now offer this photograph in evi- 
dence, if the Court please. 

No objection. 

The COURT.—It may be received, and marked 
Plaintiff’s Exhibit 2. 

Q. Does that represent the whole area? 

A. No, as much as could be taken from that point. 

Q. Referring you now to Plaintiff’s Exhibit 2, be- 
ing a photograph just identified by you, and which 
has been allowed as evidence, and which you testify 
represents a section of the burned area of the cane 
field above, mauka of the Government road, now go 
on and explain a little further what that picture 
represents ? 

A. The row of trees that is shown here are the 
trees that are planted alongside of the Government 
road, and down below here the roadway winds down 
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into the gulch, that is where the fire came over the 
hill. 

Q. Please mark that point with the letter X. 

You have now marked with the letter X the point 
where the fire came over the hill from the road? 

A. Yes. 

Q. Is there anything else you can explain with 
reference to that photograph? 

A. No, nothing else. 

Q. These trees referred to, what kind of trees are 
they? 

A. Large pines along the Government road, no 
lauhala trees there at all, that is down in the gulch. 

Q. I will now refer you to another photograph or 
picture and I will ask you if you can identify that 
photograph ? A. I can. 

Q. Was that taken by you at the same time that 
the other pictures were taken? [92—67] 

A. It was. 

Q. What does that represent? 

A. That represents the standing cane after the 
fire had gone through it. 

Mr. OLSON.—I will now offer this photograph in 
evidence. 

No objection. 

The COURT.—It may be received and marked 
Plaintiff’s Exhibit 3. 

Q. Referring you now to Plaintiff’s Exhibit 3, 
identified by you, and which you have stated repre- 
sents a section of the area of the burned cane, show- 
ing the burned cane itself, I will ask you if there 
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is anything in that photograph representing any- 
thing else, any object ? 

A. Yes, there is a parasite box there. 

Q. Will you mark that parasite box on the pho- 
tograph by making the letter there? 

You have now, as I understand it, marked the 
point just above the box with the letter X? 

hy WES 

(. What kind of a box was that? 

A. That was a wooden box in which they put cane 
parasites to kill off the leaf hoppers. 

Q. Did you observe that box when you took the 
picture ? A. I did. 

Q. Please explain what the condition of it was. 

A. The box was not burned, just merely charred, 
blackened. 

(). How thick was it? 

A. I imagine it was made out of one-inch lumber. 
[98—68 ] 

Q. Describe if you will the condition of the burned 
cane, how much of it had been burned at this point 
where the picture was taken? 

A. The leaves were entirely burned off the cane 
and right at the top even the little green leaves. 
Naturally the cane itself wouldn’t be very much 
burned, it was sticking up and was charred just like 
this box. 

Q. Did you observe any other parts of the cane 
that had been burned beside this point ? A. I did. 

Q. How did it compare with it in appearance ? 

A. You will note in that second photograph, look- 


94 County of Hawa vs. 


(Testimony of E. A. Southworth.) 
ing toward the sea, it is almost entirely consumed 
there, very much more so than what it was here. 

Q. Referring, are you, to Plaintiff’s Exhibit 2? 

A. Yes, that is the one. You can note the amount 
of difference in the burning of the cane, that one 
there shows the cane very little effected, the cane 
itself, you can see the joints, not consumed by the 
flames. 

Q. Referring to Plaintiff’s Exhibit 3? <A. Yes. 

Q. I will show you another photograph and ask 
you if you can identify that? A. I can. 

Q. Was that taken by you at the same time as the 
others ? A. It was. 

Q. What does that represent ? 

A. That represents the cutting of the canes that 
had been burned. 

Q. In the same field? 

A. Yes, and it also shows the Halawa schoolhouse. 
[9469] 

Mr. OLSON.—I now offer this photograph in evi- 
dence. 

No objection. 

The COURT.—It may be received and marked 
Plaintiff’s Exhibit 4. 

Q. Referring now to exhibit 4, and calling your 
attention to the loaded wagons appearing in the pic- 
ture, what does that area represent where those wag- 
ons are? 

A. The area that had been cut and loaded for haul- 
ing down to the mill. I believe those wagons went 
over to the adjoining mill. 
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Q. When did you first observe the operations in 
connection with the cutting and loading of that cane? 

A. On the morning of the 19th of October. 

@. I will show you another photograph, and ask 
you if you can identify that? A. I ean. 

Q. What is it? A. It shows— 

Q. That was taken at the same time as the others? 

A. Yes. 

Q. Showing part of the burned area through which 
the fire swept? A. Yes. 

Mr. OLSON.—I now offer this photograph in evi- 
dence. 

No objection. 

The COURT.—It may be received and marked 
Plaintiff’s Exhibit 5. 

Q@. Please state what this shows as you observed 
it, referring to Plaintiff’s Exhibit 5? [95—70] 

A. It shows the cane that has been cut in the heart 
of the field, making a roadway in the standing cane 
through the area that was burned, the stool cane 
sticking up on either side of the furrows is illus- 
trated in that. 

Q. Did it indicate when it had been cut? 

A. No. 

Q. Had the fire swept that portion of the field rep- 
resented by that picture? 

A. Both sides of that were consumed by the flames. 

Q. I will show you another picture or photograph 
and ask you if you can identify that? 

A. Yes, I can. 

Q. Was that picture taken at the same time as the 
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others ? A. It was. 

Q. Was that part of the area swept by the fire? 

A. It is. 

Mr. OLSON.—I will offer this photograph in evi- 
dence. 

No objection. 

The COURT.—It may be received and marked 
Plaintiff’s Exhibit 6. 

Q. Referring you now to Plaintiff’s Exhibit 6, I 
will ask you what that shows as you observed it? 

A. It shows the width of the plantation roadway. 

Q. That runs from— 

A. From the Government road up to the Halawa 
Mill, and shows the cane that was burned on both 
sides of the roadway, and the distance the flames 
leaped from one field to another. [96—71] 

Mr. HEEN. I object to ‘‘the distance the flames 
leaped,’’ it being a conclusion of the witness and 
probably based on hearsay. 

Mr. OLSON.—I have no objection, it may be 
stricken. 

Q. I will ask you, Mr. Southworth, how that road 
is located with reference to the point where the fire 
started, whether it runs across or parallel with that 
point and the course of the fire ? 

A. The course of the fire was from east to west 
and the roadway runs from north to south, or mauka 
and makai. 

Q. I will ask you whether or not as you observed 
the conditions about that road, whether or not the 
cane had been burned on both sides of the road? 
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A. It was burned on both sides of the road. 

Q. That is the road known as the section road ? 

A. Section road. 

Q. How far did that fire extend beyond that sec- 
tion road ? 

A. Clear over to the gulch, Halawa gulch, just 
back of the schoolhouse where that photograph was 
taken. 

Q. How wide was that road would you say; judg- 
ing from your memory ? 

A. I should think about between 25 and 30 feet, 
something like that. 

Q. I will show you another photograph and ask 
you if you can identify that? A. I can. 

@. Does that also show a section of the burned 
cane observed by you that morning? A. It does. 
[97—72] 

Mr. OLSON.—I will offer this photograph in evi- 
dence. 

No objection. 

The COURT.—It may be received and marked 
Plaintiff’s Exhibit 7. 

Q. Referring now to Plaintiff’s Exhibit 7, I will 
ask you what that shows. 

Q. That shows the work in the cutting of the field 
there that had been burned and loading the wagons 
with the burned cane. 

Q. From what direction was that picture taken? 

A. I have forgotten now; I will have to take a 
look atit. That is looking up mauka in the opposite 
direction from the other one taken toward the mill. 
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Q. Looking uphill toward the mill? 

A. Yes. It shows that roadway also, that section 
road. 

Q. I call your attention now to another photo- 
graph or picture, and will ask you if you can identify 
that ? A. J eam: 

Q. Was that also taken by you at the same time, 
the morning of the 19th of October, as the other pic- 
tures ? A. It was. 

Q. Taken at, or in the neighborhood of this fire? 

A. Yes, right from the burned field itself. 

Mr. OLSON.—L will now offer this photograph in 
evidence, if the Court please. 

No objection. 

The COURT.—It may be received and marked 
Plaintiff’s Exhibit 8. 

Q. Calling your attention to Plaintiff’s Exhibit 8, 
I will ask you to explain what that represents, [98 
—%3] 

A. That represents a portion of the cane field that 
was not burned, taken from the burned section 
already cut. 

Q. I will ask you where that section was situated 
with reference to the Government road, as well as 
the burned sections of the cane field? 

A. That section was a narrow strip immediately 
mauka of the Government road. 

Q. On which side of the bridge which has been re- 
ferred to? 

Q. On the west side, the Halawa side of the bridge. 

Q. What direction does the Government road run 
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where it joins this unburned area of the cane? 

A. It runs along there parallel to the beach. 

Q. That would be east and west? A. Yes. 

Q. How wide would you say that section of un- 
burned cane was, can you remember ? 

A. Less than 200 feet in its widest place there. 

Q. What was the location, or what would you say 
about the location here of this unburned area, as 
compared with the lay of the land of the burned see- 
tion adjoining ? 

A. It was extended from the point at the gulch 
road that runs down into the gulch, extended along 
the fence line of the Government road toward the 
Halawa schoolhouse, being a small narrow strip. 

Q. I mean the lay of the land as compared with 
the burned section ? 

A. It was lower; it sloped off gradually down to 
the Government road, lower elevation that up above 
where the fire was. [99—74] 

Q. You have stated that this unburned section had 
a decline down toward the Government road, how 
was the lay of the land of the burned section, did that 
also have an incline? 

A. There was just a gradual incline right up to- 
ward the mill. 

@. About how far did that unburned section ex- 
tend in length, you have already stated the width 
approximately ? 

A. I don’t think it would be much over a quarter 
of a mile along there from the point down by the 
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schoolhouse over to the gulch, I guess about a quarter 
of a mile. 

Q. I will show you another photograph, Mr. South- 
worth, and ask you if you can identify that? 

A. Yes. 

Q. Was that taken at the same time as the others? 

A. Yes. 

Q. Does that also show a portion of the cane field, 
a part of which was burned and a part unburned ? 

A. That shows a part not burned. 

Mr. OLSON.—I will offer this photograph in evi- 
dence. 

No objection. 

The COURT.—It may be received, and marked 
Plaintiff’s Exhibit 9. 

Q. Referring now to Plaintiff’s Exhibit 9, you 
have stated it shows the part not burned, do you 
mean by that all that was not burned? 

A. No, it was a close view looking towards the 
cane that existed in the field. 

Q. By the way, there are figures of two men stand- 
ing there, who are they? [100—75] 

A. That gentleman with the coat on is Mr. Wight, 
manager of the plantation, and the other is a work- 
man. : 

Q. Mr. Wight, the manager of the Halawa Planta- 
tion, Limited? A. Yes. 

Q. Mr. Southworth, I will ask you whether you 
were familiar at that time with the conditions, the 
Weather conditions prevailing in Kohala? 

A. I was. 
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Q. What had been the condition of the weather 
for, say some weeks prior to the 18th day of October, 
1912? A. Dry. 

Q. How long had you been county engineer at that 
time ? A. About two years. 

Q. What were your duties in connection with that 
office, that position ? 

A. My duties were to act as surveyors, supervision 
of the construction of roads, highways, public build- 
ings and things directly within the internal improve- 
ments of the county. 

Q. Have you had experience in the general con- 
struction of highways and roads? A. I have. 

Q. For how long? A. About ten years. 

(). Are you familiar with the trade winds that 
blow in Kohala? A. I am. 

Q. Describe, then, just what the ordinary trade 
of Kohala is? 

A. The trade wind of Kohala isa wind off the ocean 
directly on the far-reaching arm, north point of that 
district. 

Q. How does the ordinary trade wind blow, aside 
from the direction? [101—76] 

A. What they call a stiff shore breeze there. 

@. At this point where the fire took place, what 
would vou say about the ordinary trade wind— 

A. Being high on the bluff, it would be exposed 
to the ocean winds, no trees or anything to shelter 
this particular spot. 

Q. Did you observe the road there in the vicinity, 
in the neighborhood of this fire, when you were 
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there? A. I did. 

Q. I will ask you whether or not there was any 
other place along that highway in the near vicinity 
of this point where this pile of rubbish was burned, 
where the rubbish could have been safely burned ? 

. There is. 

. Where? A. On the other side of the road. 

. And what about mauka or makai? 

. Makai. 

. What about the location of the bridge? 

. The bridge is a concrete bridge; you couldn’t 
burn that. 

Q. I mean could it have been burned there safely; 
I mean the location on the road ? 

A. There was a building alongside the bridge there 
at that particular, where the laborers stored their 
material; couldn’t very well have been burned there. 

Q. What does that bridge cross? 

A. If I remember correctly, I think it is about 30 
feet. 

Q. What does it cover, what does it go over? 

A. Goes over a stream. [102—77] 

Q. I will ask you whether that rubbish such as that 
burned there could have been thrown into that 
stream without any difficulty ? 

A. I presume it could, yes. 

Q. How far was that bridge from the point where 
you observed the burned rubbish pile ? 

A. About 100 feet. 

That isall. [103—78] 
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Cross-examination of E. A. SOUTHWORTH. 

Q. You say you are familiar with the trade winds 
in Kohala? A. Yes. 

@. And the trade wind blows in what direction ? 

A. Blows from the northwest there across the 
Island. 

Q. From the northwest, that is from that direction 
towards say the woutheast ? 

A. No, it comes across from the east, across to the 
northwest. | 

Q. You said that the conditions were pretty dry, 
the weather was dry before the fire occurred ? 

A. Yes. 

Q. When were you in Kohala last, prior to that 
fire ? 

A. I guess it was in the neighborhood of about 
three weeks, I was over there prior to that and it had 
been dry, the roads were dry at the time, it was very 
noticeable they had a dry spell there. 

Q. What was the height of the top of this hill at 
the point where you saw the burned rubbish on the 
road, way up on top? 

A. I judge the elevation there from the roadway 
was possibly 75 feet. 

Q. And the Jand at that point was it lower than 
the land at the point where there was some cane left, 
that is the unburned area? 

A. No, that was higher over on the mound. 

@. How much higher ? A. Quite a little bit. 

Q. The road at that point was very much lower 
than the road, that is the main Government road at 
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the junction of the section road? [104—79] 

A. Yes, indeed. It was on a grade going down 
across at the bridge at this stream and that difference 
in elevation is overcome there and coming from the 
main road back in the gulch and from the stream 
itself there must be another additional elevation 
there of possibly a little over 25 feet, making a little 
over 100 feet in elevation from the top of this hill to 
the bottom of the gulch where the roadway crosses at 
the bridge. 

Q. Referring to Plaintiff’s Exhibit 2, you have on 
this photograph a point marked X showing the place 
where the fire came over on the hill? A. Yes. 

Q. This lighter portion of the picture above the X 
shows another hill in the distance, what is that? 

A. Shows where the gulch comes down, here im- 
mediately after the end these trees start a descent and 
go down the gulch, the road turns and crosses the 
stream about where that X is, and the X on the other 
side of that is the bluff, and then the horizon of the 
ocean beyond that. That is a little gap there. 

Q. This little hill? A. Yes, coming right down. 

Q. Going right to the point X ? A. Yes. 

Q. Referring you to Plaintiff’s Exhibit 3, showing 
a portion of the burned cane, in which picture is this 
box you have referred to as a parasite box, how was 
that cane burned ? 

A. In the cane here, the leaves were stripped right 
off, that cane has not been burned, only charred, that 
shows the difference between the standing cane in 
this portion and the other. [105—80] 
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Q. Referring you to Plaintiff’s Exhibit 9, what 
cane field does that picture show ? 

A. Shows the same cane that you saw in this last 
one where the fire had gone through it, it shows just 
what the opposite conditions are of the cane field that 
has not been burned and the one that has been burned. 

Q. Is that the portion of the unburned area in that 
same piece of land? 

A. Yes, the makai section that was not burned. 

Q. Referring you to Plaintiff’s Exhibit 8, is that 
also a picture of a portion of the unburned section ? 

A. Yes, that is near the road. 

Q. What roadway is that? 

A. Section road, runs into the Government road. 

That is all. [106—81] 


[Testimony of Kahino, for Plaintiff. ] 
Direct Examination of KAHINO by C. H. OLSON. 

Q. What is your name? A. Kahino. 

Q. Where do you live? A. Halawa. 

Q. How long have you lived there? 

A. Very near twenty years. 

Q. Were you working for the County of Hawaii 
in the last few months of 1912? A. Yes. 

@. What was the work ? A. Road work. 

Q. I will ask you if you were working on the road, 
the North Kohala road, in the Aamakau section 
thereof, on the 18th day of October, 1912? A. Yes. 

Q. Do you remember a fire which took place there 
on the morning of that day? A. Yes. 

Q. Who was your luna there on that road? 

A. Koolau. 
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Q. Do you know Naipo? A. Yes. 

Q. He was the road overseer ? A. Yes. 

Q. From whom did you get your pay, from the 
county ? 

A. Our pay from the County of Hawaii. We went 
to the road overseer. [107—82] 

Q. How long had you been working for the County 
of Hawaii as a road laborer prior to that date? 

A. Not very long, started work at seven o’clock. 

Q. Yes, but you had been working before that for 
the org of Hawaii? A. Yes. 

What time did that fire start? 

. Between seven and eight. 

. Who set the fire, who lighted the fire ? 

. Koolau. 

. What did he set fire to? A. Rubbish. 

Where was the rubbish ? 

. On the road where we commenced working. 

. How near was that to the new bridge on the 
road there? A. I don’t know. 

@. Was it near it? A. Kind of close. 

Q. What side of the road was the rubbish piled, on 
the side toward the pali or away from it? 

A. On the side of the road next to the lauhala pali. 

Q. How elose to the pali? A. Close to the pali. 

Q. You mean right next to the pali? 

A. Myself and Koolau had gathered together rub- 
bish. Koolau had instructed me to set fire to this 
rubbish; I turned around and saw a woman coming 
down, and I didn’t think anything more about setting 
fire to this rubbish pile. 
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Q. You turned around and saw a woman coming 
down, was that the reason you didn’t set fire to the 
rubbish ? A. Yes. [108—83] 

Q. You didn’t want to set fire to it, is that it? 

A. Yes. 

Q. Why? 

A. I thought if the fire was started it would scare 
her horse. 

Q. Did you have any other reason why you didn’t 
want to set fire to the rubbish? A. No. 

Q. How was the wind blowing that day at that 
time ? A. Prevailing wind of that place. 

Q. That comes from what side, the Hilo side, or the 
other side ? A. Hilo side. 

Q. That is from the east then,isit not? A. Yes. 

Q. Was it blowing toward the pali? A. Yes. 

Q. Now then, coming back to the position of this 
rubbish pile, was it right up against the pali, was it a 
foot from it, or how was it? 

A. Right close to the pali. 

Q. How high was the pali? 

A. I think about four feet. 

Q. If you stood up along side of this pali like I am 
standing here by the side of the wall, how much 
higher was the bank than your head, or was it lower 
than your head? 

A. I think about a foot over my head to get the 
upper edge. 

@. Now hold up your hand and point out how high 
you think that pali was above your head. 

A. I think from there to the dirt below (indicating 
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about six feet high). [109—84] 

Q. Do you mean as you indicate here on the wall, 
that it is that high from the floor you are standing on 
(witness box) or the floor I am standing on down 
here? A. From the main floor. 

(Counsel stipulate about 614 feet.) 

Q. It being about two years ago since this took 
place, is it possible that you might be a little bit in 
error in that regard, it might be a little bit higher, or 
you are not absolutely certain about the exact height? 

A. What I said before was wrong. 

Q. What was that? A. I said four feet before. 

@. And that is wrong, you mean? A. Yes. 

Q. Now then, referring to this wind blowing as you 
say, from the Hilo side toward the pali, what kind of 
a wind was it, how strong was 1t blowing ? 

A. Strong, ordinary prevailing wind there. 

@. Same kind of trade wind you have in Kohala 
when the trade winds are blowing ordinarily ? 

A. Yes. 

Q. Now I will ask you if you noticed whether there 
was any particular change in that wind from the time 
the rubbish pile was lighted by Koolau, until the fire 
caught up on the pali? Boeves; 

Q. Was there a change, do you mean? 

A. After the fire was lighted, it was strange. 

Q. How long after the fire was lighted ? 

A. Not long. [110—85] 

Q. Do you mean before, or after the fire got up on 
the pali? 
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A. When the fire was lighted the wind was then 
blowing. 

Q. Did it keep on blowing afterwards ? A. Yes. 

Q. Same as before? A. Yes. 

Q. Where did the fire go to after it got caught in 
the rubbish up on the pali? 

A. Weut into the puahala, lauhala trees. 

Q. Was it after it got up there in the puahala that 
you noticed that the wind was strange? A. No. 
. When was it? A. When the fire was lit. 
. How was it strange ? A. Whirling wind. 
. Have you seen those before ? A. No. 
. Never seen a whirlwind before ? 
. Before that time we were working I seen them. 
. Had you ever seen them where there were fires 
burning before ? A. The fire had just been lit. 

@. I mean other fires, have you seen gusts and 
whirlwinds like that about other fires before ? 

A. Yes. 

Q. Now then, I will ask you where this rubbish 
came from that was set fire to by Koolau? 

A. From the side of the pali, gathered by Koolau 
and myself. 

Q. Was it right in front of this rubbish pile where 
this had been gathered? [111—86] 

A. The rubbish had been gathered together and was 
set on fire. 

Q. Where did that rubbish come from ? 

A. Rubbish that had fallen down from the lauhala 
trees. 

Q. Where was it, in the ditch alongside the road ? 
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A. Yes. 

Q. Right on the pali in front of this rubbish pile, 
I will ask you whether or not the grass and weeds and 
stuff had been pulled off the pali? 

A. Where the men were working the rubbish had 
been removed, back of them where they were not 
working the rubbish still remained. 

Q. I am asking you if the rubbish had been re- 
moved from the pali right by the rubbish pile? 

A. That is the rubbish that was gathered together 
in that pile. 

Q. Had the rubbish, the grass and weeds and stuff 
been taken down from the pali right there where the 
rubbish was lying that was set on fire? A. Yes. 

Q. It had been taken down from there, hadn’t it? 

A. Where the men were working it had been gath- 
ered together and piled up there. 

Q. Now, where were the men working with refer- 
ence to the place where the rubbish pile was? 

A. Right above where this pile of rubbish was. 

Q. Now, where did the fire catch on the pali from 
the rubbish pile? 

A. Behind the man who was cleaning the rubbish 
off the pali. 

(. Who was that man? 

A. Joe Puna. [112—87] 

Q. He was working there? A. Yes. 

Q. Was there any grass still left on the pali side 
there after it had been cleaned in front of the rubbish 
pile? A. Yes. 

Q. Did the fire catch in that grass on the pali from 
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the rubbish pile? A. Yes. 

Q. When did you first see that the fire had got away 
from the rubbish pile, and was burning on the pali? 

A. When we were working there. 

Q. What did you do when you saw it caught fire on 
the pali? 

A. I told our luna that the fire was up there, and 
we couldn’t stop it. 

Q. What work were you doing at the time Koolau 
set fire to the rubbish pile ? 

A. When Koolau set fire to the rubbish pile, I was 
on the side of the road. 

Q. Near the rubbish pile or far away from it? 

A. No. 

Q. Not near the rubbish pile, is that what you 
mean ? A. No. 

Q. How far away would you say you were from 
the rubbish pile? | 

A. Same as the width of the road. 

Q. Were you on the same side of the road as the 
rubbish pile, or the opposite side ? 

A. The pile of rubbish was on the mauka side, and 
I was on the makai side. 

Q. What were you doing over there? [113—88] 

A. I was intending to set fire to this rubbish pile, 
when I happened to turn around in the opposite di- 
rection and seen a woman coming, so I did not set fire 
to the rubbish pile. 

Q. What were you doing on the other side of the 
road when Koolau set fire to the rubbish pile? 

A. I wasn’t doing anything. 


112 County of Hawa vs. 


(Testimony of Kahino.) 

Q. When did you first see that the fire had spread 
from the rubbish pile to the rubbish on the pali? 

A. After Koolau set fire to this rubbish pile, I 
don’t think it was ten minutes, I noticed the fire had 
jumped up to the rubbish on top of the pali. 

Q. Just describe how that rubbish pile burned, 
meaning by that how high the flame reached from the 
rubbish pile while it was burning. 

A. I think about three feet. 

Q. Just describe what happened. You saw Koolau 
set fire to the rubbish pile, now describe how it 
burned, was it rapidly or slowly ? A. Rapidly. 

Q. Where was Joe Puna at that time? 

A. Above this pile of rubbish which was burning. 

Q. Did you see what Joe Puna did when the fire 
began to burn there ? A. Yes. 

Q. What did he do? 

A. He was cleaning rubbish on the side of the pali, 
throwing it down below, we were gathering it to- 
gether and burning it up. 

Q. After the fire got started well and was burning, 
‘what did Joe Punado? [114—89] 

A. When the fire got very strong, Joe Puna 
couldn’t stand it where he was. 

Q. What did he do? 

A. Koolau, our luna, told Joe Puna to attempt to 
put out the fire which had caught on the pali. 

Q. You say it got too hot for him, or he couldn’t 
stand it, what did he do, or where did he go, or did he 
stay there ? 

A. He came back here, back of the fire. 

Q. Where was the fire burning on the pali then, 
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where he was standing, below him, or above him? 

A. As this fire got burning good in this pile of rub- 
bish, and the heat became too intense, Joe couldn’t 
stand there any longer and backed up away from the 
fire. 

Q. What I want to find out is whether or not at the 
time Joe Puna left the place on the side of the pali 
where he was working, if at that time the fire had got 
started burning in the rubbish on grass on the side of 
the pali? 

A. After Joe Puna—after the fire got going in 
pretty good shape, Joe moved out of that place. At 
that time the fire went behind him and caught on the 
rubbish on the side of the pali. 

Q. Now in testifying, you spoke of a gust or whirl- 
wind that you observed there, now just state what 
word you used to denote that expression, what Ha- 
waiian word was it that you used there ? 

- Question withdrawn. 

Q. Yesterday in speaking of this wind you used a 
work, which I believe was as follows, did you say 
puahia or puahiohio? A. Puahiohio. [115—90] 

@. Now I want you to state just what you meant 
to say when you used that word. Explain it in your 
own language and the interpreter will interpret it 
into English. Explain what kind of wind it was. 

A. Like something whirling. 

Q. Was the wind whirling at that time or was it 
a gust shooting up? 

A. The prevailing wind of Kohala. 

Q. That is what it was? A. Yes. 
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Q. ‘Nothing different from that? 

A. That is the prevailing wind of Kohala. 

The COURT.—In view of the fact that the inter- 
preter is not familiar with that word, will counsel 
stipulate as to what that word is? 

Mr. OLSON.—I will agree that the word ‘‘pua- 
hiohio’’ means whirlwind. 

@. I will ask you if you placed any green leaves 
on this rubbish pile? 

A. Before the fire was started. 

@. Where did you place them ? 

A. ‘On top of that pile of rubbish which we had 
gathered together, Koolau and I. 

@. I will ask you, Mr. Koolau, if you have not al- 
ready stated, if you did not state to Mr. Holstein, 
after you were called here as a witness, after you 
had been subpoenaed as a witness, that while there 
were some green leaves, that it was all mixed up to- 
gether with the rubbish, and not placed on top, 
[116—91] did you not so state to Mr. Holstein? 

A. No. 

Q. You didn’t say anything of that kind? 

A. No. 

Q. Now, after this fire got started on the pali, just 
state what became of it, where did it go to? 

A. Went into the growth of Lauhala. 

Q. Up above? 

A. Yes, above where we were working on the road. 

Q. Did it spread rapidly or slowly? 

A. Slowly. 

Q. And after it had gone through this growth you 
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have spoken of on the pali, or above the pali, where 
did you to go? 

A. I went up on the side where this fire was going, 
and removing the rubbish. 

Q. What for? 

A. I saw that the fire was too strong and we 
couldn’t subdue it. 

Q. You say it was too strong and you couldn’t 
subdue it, what became of it? 

A. Went through this growth of lauhala and into 
the cane. 

Q. Where was Koolau at the time the fire got on 
to the side of the pali? A. There. 

Q. Where were Hanalukala, Poe and Kukui? 

A. They was at another place, working. 

Q. Were you at this place, this same place when 
Naipo got over there after the fire was over? 

A. I didn’t see Naipo. 

Q. You didn’t see Naipo the next day? 

A. I saw him afterwards, the day afterwards. 

Q. Where wasthat? [117—92] 

A. At Halawa. 

@. What did Naipo do? 

Mr. HEEN.—I object to the question as being im- 
material, irrelevant, incompetent, does not tend to 
prove or disprove any of the issues in this case. 

Question withdrawn. 

That is all. [118—93] 


Cross-examination of KAHINO by W. H. HEEN. 
Q. In your direct examination, one part of it, you 
said this wind was a strange wind, do you mean by 
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that it was an unusual wind, didn’t see that kind 
of wind before? A. Yes. 

Q. You described this fire as, or rather the flames 
of the fire, raising to about three feet, that is correct ? 

A. I said the depth or the thickness of the rubbish 
was three feet. 

Q. Before the strange wind, the unusual wind ap- 
peared upon the scene, how high were the flames? 

A. The fire started on the side of the pile of rub- 
bish and gradually worked up on top. 

(). That is before the strange wind appeared ? 

A. Yes. 

Mr. OLSON.—After the fire got started burning 
in the rubbish pile real well, and before the fire 
caught on the pali, how high up did the flames go 
from the rubbish pile? 

A. Six feet and over. Same as the height of the 
pali. 

Mr. HEEN.—When the flames reached six feet 
and over, was that the time this strange wind arrived ? 

A. After the fire had caught on top of this pile 
of rubbish that was when this strange wind came and. 
lifted the flames up to the pali. [119—94] 

Q. Just before the strange wind arrived, how high 
were the flames above the top of the pile of rubbish? 

A. The fire had just been started there by Koolau. 

Q. You say that the fire appeared upon the pali 
fully ten minutes after it was lit, you recall that tes- 
timony ? A. Yes. 

Q. When you saw the fire on the pali, was that 
about the same time when the strange wind arrived? 
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A. When the fire had been started to this pile of 
rubbish, and was lit above the pile, that was the time 
when that strange wind came. 

Q. This strange wind came out long after the fire 
was started, give us your best judgment? 

. Not very long. 

. About how long, five minutes, ten minutes ? 

. I don’t know, I have no watch, I couldn’t tell. 
You know it wasn’t one hour afterwards? 
That was too long. 

Half an hour too long? A. Too long. 

Ten minutes? 

. Ten minutes the fire was burning intensely. 

. So, to the best of your judgment, it was about 
ten minutes after the fire was started that this strange 
wind arrived? A. No. 

Q. Was it longer than ten minutes ? 

A. Under ten minutes. 

Q. Was it between five and ten minutes? 
[120—95 ] 

A. Perhaps between five and ten minutes. 

Q. When Koolau told you to light this fire, how 
long before Koolau actually lit the fire was it when 
he told you? 

A. I think quarter of an hour. 

Q. He told you that there was a rubbish pile ready 
to be set on fire ? 

A. We was burning up the rubbish that time. 

Q. How long after you were told to set fire to this 
rubbish was it when the woman came by? 

A. Quarter of an hour, just as I said before. 
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Q. During that time while you were preparing this 
rubbish pile, and to the time when the woman ap- 
peared, there was a very light breeze, was there not? 

A. Wind that time. 

Q. The wind was a light breeze, wasn’t it? 

A. Yes. 

Q. And this light breeze was still blowing when 
Koolau put the match to the pile? A. Yes. 

Q. Before the fire was lit, or before the time you 
intended to set fire to this rubbish, did you have in 
mind the possibility of the rubbish on the pali catch- 
ing on fire? A. I thought of that. 

Q. And bearing that in mind at that time, you 
cleared all the dry stuff along this pali for, say, a 
distance of about nine feet, that is, to the top? 

Question withdrawn. 

Q. Bearing in mind that there might be a possi- 
bility of the rubbish on the pali catching on fire, did 
you do anything towards preventing such a thing 
happening? [121—96] 

A. There was a man placed up there removing rub- 
bish on the side of the pali. 

Q. And this man was right in front of the rubbish 
pile? 

A. Right above this pile of rubbish. 

Q. About half way up that bluff? 

A. About six and a half feet up. 

Q. And did you collect the rubbish on the sides so 
that the fire might not extend too far? 

A. The rubbish that Joe threw down on to the 
road, that is what I gathered up. 
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Q. Before you intended to set fire to: this rubbish, 
did you make sure that there was no more dry stuff, 
no more rubbish on the side there immediately in 
front? 

A. I saw that in front Joe, where Joe was working, 
there was no rubbish, behind him there was rubbish 
that had not been cleared off. 

Q. When you saw rubbish behind him, you mean 
beneath him or to one side? 

A. Behind where he was working. 

Q. He was working looking towards the bluff, was 
he working that way ? 

A. He was standing with his face towards the bluff, 
and behind him was where the rubbish had not been 
removed. 

Photograph shown to witness. 

Q. Do you recognize this house which appears in 
the photograph as being the warehouse or store house ? 

A. Warehouse. 

Q. About at what point in this picture was the fire 
started? [122—97] 

A. Over here, that side was started. 

Q. Pointing to what? 

A. We was working there together, that is where 
the fire started. 

Q. About how far away from the store house ? 

A. I should judge about somewhere from here to 
the gate from the warehouse to the place where we 
were working. 

(Counsel stipulate about 75 yards. ) 

Q. Was there a slant to this hill where Joe Puna 
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was standing ? A. Yes. 

@. He was about six and a half feet from the 
ground? A. Yes. 

Q. Now, how much slant was that little hill? 

A. Quite a slant to the place where Joe was work- 


Q. And Joe Puna was about half way up working? 
A. Not half way. 
Q. Imean half way of the first slant from the road. 
A. Yes. 
@. Supposing this wall is the bluff, show us how 
he was standing while he was cutting this rubbish. 

A. He was standing in this position, and with his 
hands he was removing the rubbish. (Indicating 
that he was standing sideways towards the pali, fac- 
ing towards Kona.) 

Q. Do you know that new bridge there? 

A. Yes. 

Q. And his back was towards that bridge? 

A. Yes, his back was towards that bridge. [123— 
98 | 

Q. Which side of him was cleared, in front of him, 
or in back, that is to say, was he working forward 
or backward, as he was clearing the side of the bluff? 

A. He was working backwards. 

Q. This pile of rubbish was how big, about? 

A. Three feet in height. 

@. And how long? A. Over six feet. 

Q. About how wide was it, the width of the ditch 
on the side of the road? 
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A. A little over two feet, I think. 

Q. This ditch was how deep? 

A. Not very deep. 

Q. Say about a foot deep or more than that? 

A. A foot and a half. 

Q. This pile of rubbish was composed of dry leaves, 
twigs and also green leaves all mixed together? 

A. Yes. | 

Q. When the rubbish, or the pile, was put together 
in this manner, was there any more rubbish on the 
side of the pile, either side of the pile, in the ditch? 

A. We had gathered together all the rubbish on 
that side and on this side in one pile. 

Q. How wide a space up this bluff had been cleared 
of this rubbish ? 

A. Not very wide, we had started work at seven 
o’clock. 
. This fire was started when after seven? 
. Sometime between seven and eight. 
. Was it beyond half past seven? [124—99] 
No. 
. So it was between seven and half-past seven? 
. Yes, I think about that time. 
. Could you have been working about twenty 
minutes or fifteen minutes before the fire was started ? 
Give us your best judgment as to how long it was after 
you had started to work. 

A. I think we had been working about a quarter 
of an hour. 

Q. During that time, that is, before the fire started, 
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Joe Puna was the only one cleaning the side of the 
bluff? A. Yes. 

Q. What was it that he cleared off the side of the 
cliff, or bluff? 

A. He cleared off all the rubbish, and then dug 
out the dirt. 

Q. Well, at this particular place where he was 
working, it was rocky, wasn’t it? 

A. Rock and dirt. 

Q. And the growth was not very thick, was it? 

A. Not very much, the grass was very thin, it was 
a dry spell in Kohala that time. 

Q. Tell us just about how much space on this bluff 
had Joe Puna cleared up before the fire was started ? 

A. I think about five feet wide. 

Q. Well, about how high? 

A. About a foot above his head. 

Q. About a foot above his head as he was standing 
in the middle of the bluff? A. Yes. 

Q. So Joe Puna had cleared on this bluff all the 
way practically from the bottom of the bluff to the 
top? [125—100] A. Yes. 

Q. This rubbish pile was right up against the bluff, 
was it not? A. Close to the bluff. 

@. Where it was close to the bluff, was there any 
growth or had it all been cleaned up? 

A. By the pile of rubbish. 

@. What do you mean by this pile of rubbish? 

A. By this pile of rubbish was where the grass and 
other weeds was growing. 

Q. How about the sides at the end of the rubbish 
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pile, had they been cleared ? 

A. That place was cleared. 

Q. How about the other end of this rubbish pile, 
had that been cleared ? A. Yes. 

Q. Who were down below beside. yourself ? 

A. I and Koolau. 

Q. And did you help to cut away some of the rub- 
bish or growth that is, near the road on this bluff, be- 
side putting the rubbish together in this pile? 

A. I helped to gather up the rubbish lying on the 
road. 

Q. Did you cut any brush itself near the road, 
either with a shovel or anything else? A. No. 

Q. Where was the fire on the pali when you first 
saw it? Was it at the top of the first bluff? 

A. By the place Joe Puna was working, that is 
where it first started. 

Q. How highup? [126—101] 

A. Same as the height of where Joe Puna was 
working. 

Q. Where was it, in the leaves or grass, or where ? 

A. In the dry leaves. It started in the dry 
leaves, the fire did. 

@. How was your attention drawn to this fire, 
that is, on the pali? 

A. We were standing on the side of the road after 
Koolau came back from the warehouse, we were 
standing there, and after the fire got burning in- 
tensely, we saw it had caught on top of the pali. 

@. Was the fire on the pali from a spark that flew 
up from the fire below? A. Yes. 
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Q. Did you see that spark fly up? 

A. The spark didn’t fly up there, it was the vio- 
lence of the wind that took the flames up there. 

Q. This wind, you say this wind went around in a 
ring? A. This whirling wind. 

Q. Did you see the fire and smoke and rubbish 
whirling up across this way? A. No. 

Q. What makes you think this wind was a whirl- 
ing wind ? 

A. When this whirlwind struck the place, it 
picked up the leaves and brought them down to the 
fire. 

The COURT.—Could you see anything whirling 
in the whirlwind? 

A. I eouldn’t remember that time. 

Q. You didn’t see the wind itself, did you? 

A. I saw the wind after the fire was lit. I saw 
the wind. [127—102] 

Mr. HEEN.—You saw this wind came on top and 
brought down some of the rubbish? 

A. Blew up the pali and down again. 

Q. Mr. Kahino, you say this wind came along and 
hit the pali, went up under the lauhala trees and 
then blew the leaves around and back into the road, 
is that it? 

A. The wind blew up the end of the pali, blew 
down and blew the flames up into the rubbish. 

Q. Did it keep on going like that? 

A. No. That was in the gulch and the winds in 
the gulch just go up, strike one gulch, go over and 
strike the other, and come back again. 
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Q. While the fire was going on, that is, after it 
had caught on top of the pali, did the wind keep up 
its violence? A. Kept up. 

Q. How long had you been working in that vicin- 
ity before this occasion ? A. Not long. 

Q. Was it a week or more? A. No. 

Q. Less than a week? A. Not a full week. 

Q. Before this occasion, had you seen around 
there this same kind of wind, this strong wind, un- 
usual wind? A. No. 

Q. Who when you said in your direct examination 
that this strange wind, or this whirlwind, when you 
were asked to describe that, and you said it was the 
prevailing wind, you did not mean that it was the 
prevailing wind, did you? [128—103] 

A. The prevailing wind is the trade wind. 

Q. But this wind, this strange wind, that you saw, 
this unusual wind, that appeared there that morn- 
ing, was not the trade wind, was it? 

A. Yes, that is not the trade wind. 

That is all. [129—104] 


Redirect Examination. 

@. You have described this wind in your cross- 
examination here as a wind that struck the pali, 
went up the pali and down again, is that what you 
mean when you say it was a whirling wind? 

A. Yes, it resembled a whirling wind. 

Q. Did it resemble a whirling wind because it 
went up the pali and came down again? A. Yes. 

Q. I think you also said on your cross-examination 
that this was because there was a sort of a gulch 
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there, also a pali on the side? 

A. Yes, sometimes working in a gulch lke that 
the prevailing wind of Kohala enters one gulch, 
strikes the pali on one side, goes over and strikes 
the other side, and comes back again. 

Q. Is that what it did on this occasion? 

A. I don’t know what the wind did that morning. 

Q. What I want to get at is this, have you seen 
the wind act in about the same way in other gulches 
in other places where the lay of the land is about the 
same as it was there in that road? A. Yes. 

Q. State whether or not that is something that 
might be reasonably expected in places of that sort? 

Objected to, and question is withdrawn. 

@. State whether or not it is to be expected in 
places similar to this, where this fire took place, 
where there are palis there, sort of a gulch, that the 
wind will act in the way you have described. [130— 
105] 

Mr. HEEN.—I object to the question. It is not 
proper redirect examination, and should have been 
put by counsel in his case in chief, in the direct 
examination. 

The COURT.—The objection, being as stated, it 
is overruled. 

A. Not usual. 

That is all. Recess taken for five minutes. 

The COURT.—Who was the man who first started 
taking earth down from that bank on the occasion 
to which you have referred? 
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A. There were some men, but not at this place 
working. 

Q. At the place, on the bank near the place where 
the fire was started ? 

A. Not close to that place, nobody was working 
there. 

Q. This bank, as to which you have been talking, 
was there no earth taken from that bank, cut away 
from that bank ? 

A. No. After the rubbish is cleared away, then 
the dirt is taken. 

@. Was there some dirt taken that day? 

A. Yes. 

Q. Who was the man that started in digging the 
dirt ? A. Joe Puna. 

@. Did he begin to do that after the brush had been 
taken down from the bank? 

A. After the fire and the rubbish had been cleared 
away. [131—106] 

Q. That is, before the fire that spread so, there had 
been no earth taken from the bank, is that correct? 

A. No. 

Q. After the fire and before the next day, that is 
on the same day as the fire, was that bank cut down? 
A. Yes, we worked there until the day was over. 

Q. After the day’s work, was the top of that bank 
higher from the road than it was before the day’s 
work ? A. Yes, it was higher. 

Q. Between the pile of rubbish that was set on 
fire and the region under the lauhala trees, was there 
any space of rubbish that the fire did not consume ? 
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A. If it hadn’t been cleaned off, the fire would 
have caught it. 

@. Was there a clear sweep of the fire, clear track 
made by the fire, from this rubbish right up the 
bank? A. Yes. 

Q. There were no spots unconsumed above this pile 
of rubbish ? A. No. 

That is all. [182—107] 


[Testimony of Joe Puna, for Plaintiff. } 
Direct Examination of JOE PUNA. 

. What is your name? A. Joe Puna. 
. Where do you live? A. Halawa. 
. Kohala? Ae Wes. 
. On this island? A. Yes. 
. I will ask you if you remember a fire that took 
place on the Aamakao section of the Kohala high- 
way, on October 18th, 1912? A. Yes. 

Q. What was your work or occupation at that 
time ? A. Working on the road. 

Q. For the County of Hawaii? A. Yes. 

@. Who was your luna? A. Koolau. 

. The road overseer was Naipo? A. Yes. 

Q. From whom did you get your pay, did you get 
it from the County of Hawaii? 

A. From the County of Hawaii. 

Q. About what time of the day was it that this fire 
started ? A. Little before seven. 

Q. A little before or a little after seven, which was 
it? A. After seven. [1383—108] 

@. It was after you started work there on the 
road, wasn’t it? A. Yes. 
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Q. Now then, I will ask you whether or not you 
knew that there was up above the pali, alongside this’ 
road a field of cane growing? me Wes: 

Q. Who started this fire ? A. Koolau. 

Q. He was working there on the road at the same 
time ? A. Yes. 

Q. What did he start the fire in, what was it he 
set fire to? A. Dry rubbish. 

. What did this rubbish consist of ? 

. Dry lauhala leaves, dry Hilo grass. 
Where did it come from ? A. From the pali. 
How did it get down on the road ? A. I did. 
. You mean you pulled the stuff down ? 

Yes. 

. Who told you to do that? A. Koolau. 

. What for, why? 

. To clear the pali from rubbish, and then dig 
out the pali. 

Q. Do I understand you, then, you were clearing 
this rubbish off the pali so that you could get at the 
pali and dig away dirt? A. Yes. [134—109] = 

Q. What were you going to do with the dirt? 

A. Full up the road. 

Q. Who made the pile of rubbish, who brought it 
together into the pile? A. Kahino. 

Q. Was he piling it up there as you were pulling 
it down from the pali? A. Yes. 

@. As you were pulling this rubbish off the side 
of the pali here so that you could get at it to pull off 
the earth, I want to know to what extent you cleared 
the pali of this dry grass or rubbish, approximately 
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all of it, or just enough so that you could get at it 
and dig out the dirt? A. I didn’t clear all. 

Q. What was left? A. Patches of dry grass. 

Q. Why did you leave that there? 

A. It was not all cleared up. 

Q. Do I understand it was because that it did not 
interfere with your digging the earth away? | 

Objected to, and question withdrawn. 

Q. How did it happen that you didn’t dig away 
all this dry grass, which you say was left there? 

A. We just started in to work, and hadn’t finished. 

Q. Where was the rubbish pile, on which side of 
the road? A. Left side. 

Q. Next to the pali, or on the side away from the 
pali? <A. A little ways from the pali. [135—110] 

Q. On which side of the road? A. To the pali. 
 Q. Next to the pali? A. Yes. 

Q. About how large a pile was this? 

A. Not very big. 

Q. What was the condition of the grass and the 
weeds and vegetation growing on the pali and up 
above on the pali, was it green or dry, dry or damp? 

A. Some was green, some was dry. 

Q. Was there very much dry vegetation? 

A. Yes. 

Q. On the sides of the pali? 

A. Yes, on the slope. 

Q. There was this dry vegetation growing right on 
the side of the pali, right up from the road, was 
there ? A. On this side of the pali and the slope? 

Q. Both? A. Yes. 
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Q. Was there any wind blowing that morning ? 

A. Yes, the prevailing wind, good wind. 

Q. What do you mean by good wind ? 

A. Good wind, not a strong wind. 

Q. Are you familiar with the prevailing winds in 
Kohala ? A. J am not acquainted. 

Q. You live there, don’t you, in Kohala? 

A. Yes. 

Q. Was this a trade wind, this morning? 

Question withdrawn. [1386—111] 

Q. From which direction was that wind blowing, 
that morning ? A. From Hilo. | 
. You mean from the east, do you not? 

Yes. | 

. Blowing toward the pai? A. Yes. 

. Did you see Koolau set fire to the rubbish ? 
. I didn’t see; I heard. 

. You heard him set fire to the rubbish? 
Yes. 

. Where were you then? A. On the pali. 

Q. On the side of the rubbish pile, or in front of 
it, or right up immediately above it? 

A. My face was towards the pali. 

Q. Where was the rubbish pile? 

A. Behind me. 

Q. Down below you? Aes 

@. What were you doing there, on the side of the 
pali? 

A. Clearing off rubbish, and then shoveling down 
dirt. 

Q. Had you begun shoveling down any dirt then?. 
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A. I had commenced shoveling. 

Q. Had you finished clearing off the rubbish? 

A. Not all. 

Q. When that rubbish pile was set on fire, had you 
finished clearing off the rubbish yet? 

A. No. [137—112] 

Q. You had not begun digging earth yet, if I un- 
derstand you correctly? Ae NO, 

Q. It was afterwards you began digging out the 
dirt, was it? A. Yes. 

'Q. How long did you stay there after the rubbish 
pile was set fire to? 

A. About a quarter of an hour. 

Q. What did you do then? 

A. I was still clearing off the rubbish. 

Q. Did you get down from the pali? A. No. 

@. Did you stay on the pali all the time the rub- 
bish was burning? A. Yes. 

Q. Did you see the fire start on the side of the 
pah, from the rubbish pile? 

"A. I didn’t see, but Koolau told me the fire had 
started on the side of the pali, and told me to throw 
some dirt on it. 

Q. Didn’t you get down from the pali after the 
rubbish pile started burning ? A. No. 

Q. Did you keep on pulling down rubbish all the 
time this fire burned up the side of the pali? 

A. No. 

Q. What did you do, then? 

A. When the fire had got started on the side of the 
pali, Koolau told me to shovel dirt on it, but IL 
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couldn’t stay there on account of the heat, and I went 


above. [188—113] 

Q. Did you feel the heat from the flames of the 
rubbish pile, there where it was burning? 

A. Yes. 

Q. When you felt that heat, what did you do? 

A. I went above. 

Q. State whether or not any grass around you 
caught fire on the pali side. A. Yes. 

Q. Where? 

A. On my left side, standing facing towards the 
pali, the left side caught on fire. 

Q. That is on the side toward the bridge? 

A. Not on the side toward the. bridge. 

Q. You were standing there working on the pali 
how, facing toward the pali? A. Yes. 

Q. Now, stand up alongside of the wall, and I will 
ask you now on which side of you was it that the 
fire caught? A. Left side. 

Q. Left side? A. Yes. 

Q. On which side of you was the bridge? 

A. There was the fire. 

Q. On your left side? A. Yes. 

Q. When the fire started there in the grass, or the 
rubbish, on the side of the pali, did it spread rapidly 
or not? A. Yes, went right up above. 

Q. How high is that pali, the slope of that pali, 
where you were working from the ground? [139— 
114] A. About nine feet. 

Q. How far up on the pali side were you working? 

A. About six feet. 
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@. Where was it that this fire caught in the rub- 
bish, how far up on the pali side was it that the fire 
caught on the side of the pali? 

A. About four feet. 

Q. Do I understand you then, that it caught just 
about where the flames were burning from the rub- 
bish? A. Yes. 

Q. And then it went up the side of the pali? 

A. Yes. 

Q. What caused the flames to go from the rubbish 
pile to the pali side? A. The wind. 

Q. Just explain how the wind did this. 

A. A strong wind and a light wind would come. 

Q. Was that the way it had been blowing that 
morning ? 

A. In the morning the wind was good, and after 
the fire was started it came stronger. 

Q. You mean the wind kept on getting stronger 
right along? 

Question withdrawn. 

Q. State whether or not the wind which was blow- 
ing early in the morning, say about six o’clock, was 
the same as it was at seven, when you started work, 
at that same place, if you were there. 

A. At six o’clock I was not there. [140—115] 

Q. How much stronger was the wind at the time 
when the fire caught on the pali than it was when 
the fire was set to the rubbish pile? 

A. I couldn’t say. 

Q. Was it just a little stronger, or much stronger? 

A. Just a little bit. 
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Q. Did you try to put the fire out after it caught 
on the side of the pali? A. Yes. 

Q. Did you succeed? 

A. I tried to, but I couldn’t put it out. 

Q. Why not? 

A. Too much dry rubbish there. 

Q. And why did that make any difference? 

A. The wind increased in violence and the fire 
was so strong we couldn’t put it out. 

. It spread too rapidly, you mean? 

. It didn’t spread, but went straight up. 
And advanced too rapidly, is that it? 
Yes. 

How far did it go? A. Long ways. 
Through what? A. Lauhala trees. 
Then what did it get to? 

Got to the cane. 

. Did it spread into the cane field? 

. Went into a section of the cane. [141—116] 
. Did it burn it? A. Yes. 

. A large section, or small section? 

. Large section. 

Q. How long was it then, from the time that the 
fire started, until the fire finally was put out, or was 
it extinguished ? A. Over an hour. 

Q. Would that be somewhat over one hour then? 
Was it less than two hours? A. Yes. 

@. Who else, if any body, tried to stop the fire 
when it started up the pali, and the slope above the 
pal, before it got to the cane, when it started up the 
pali? A. All of us. 
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Q. You mean Koolau and the other road workers 
working under him? A. Yes. 

Q. Right away? A. Yes. 

Q. Who were the first ones there trying to stop 
it around you? 

A. Myself, Hanalukala, Poe and Kukui. 

Q. Kahino? A. Kahino was down below. 

Q. Where were Hanalukala, Poe and Kukui work- 
ing at the time, clearing rubbish off the pali side? 

A. They were down below, makai. 

@. And when the fire started on the pali side and 
up the slope, they came up and tried to help you put 
it out, is that right? A. Yes. 

@. And Koolau tried to help? 

A. Yes. [142—117] 

Q. Were there any other men working near the 
place where you were working beside those under 
Koolau? A. Yes. 

Q. Who were they ? 

A. People working at the bridge. 

Q. Who was the luna there? A. A white man. 

Q. Wasn’t Sniffen somewhere about? 

A. He was clear over on the other side. 

Q. Very far away? A. Yes. 

Q. Did Sniffen and his men come there and try to 
help in putting out the fire after it started? 

A. Some of them came. 

Q. How about the men at the bridge? 

A. They didn’t come. 

Q. About how much space had you completed 
clearing off the side of the pali when the fire started 
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on the pali? A. About two fathoms. 
. That would be about ten or twelve feet? 
. The heighth. 
. No, the width. 
. I don’t know how many feet in width. 
. How high did you clear up the pali? 
. About seven feet. 
. Not clear up to the edge, then of the pali? 
No. 
. State whether or not the rubbish pile burned 
rapidly after Koolau set fire to it. 
A. Not very rapidly. [1438—118] 
Q. How high did the flames come after it got well 
started ? A. Four feet, perhaps. ; 
Q. And you were standing up above, on the pali 
side? A. Yes. 
Q. Had some of those flames bothered you any? 
A. Yes. 
Q. What did you do, then, when those flames 
bothered you that way ? A. I went above. 
Q. You went above to get away from the flames? 
A. Yes. 
- That is all. [144—119] 


Cross-examination of JOE PUNA. 

Q. When you say you heard Koolau start the fire, 
you mean by that that someone told you he had 
started the fire? A. Kahino. 

Q. You got to this place about seven in the morn- 
ing, is that it? A. Before seven. 

'Q. And started work about seven? A. Yes. 

Q. When you started working at that time, you 
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started from below and worked up, is that correct? 

A. In the middle of the pali is where I started. 

Q. That is about six feet from the ground, is that. 
correct ? A. Yes. 

Q. Your idea was to clear off some of the rubbish 
alongside of this pali then dig the dirt down, is that. 
correct? A. Yes. 

Q. The idea was to get the dirt for use on the 
road? A. Yes. 

Q. And you were told, were you not, that the rub- 
bish had to be cleared off first in order not to have 
it mixed with the dirt? A.Yes. 

@. When you started work there, was Koolau, 
Kahino and yourself at this particular spot? 

A. Kahino and Koolau was below, I was above. 

Q. At the same place, you were working up there, 
and they were below you? A. Yes. 

@. And you all were clearing off rubbish there? 
[145—120] 

A. Me above, and them below. 

Q. They were clearing rubbish, too? 

A. Gathering it up. 

Q. How about the rubbish below you, I mean the 
vegetation or growth below you, was there any 
there? 

A. Some had been already cleared. Some had 
not. 

Q. Who had cleared that that had already .been 
cleared ? A. Kahino. 

Q. How did he clean it? 

A. Cleaned it with a mattock. 
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Q. With a pick ax? A. Yes. 

Q. Did he clear a space about twelve feet long 
along that pali? 

A. Not exactly twelve feet, under twelve feet. 

Q. Along this section which you and Kahino 
cleaned up on this pali, was there some grass grow- 
ing, some Hilo grass? A. Dry Hilo grass. 

Q. Some of it green? A. Yes. 

Q. This pali, that section, was very rocky, wasn’t 
it? A. Not very rocky. 

Q. Was there more dirt there than rock? 

A. Yes. 

Q. Was the whole section covered, or simply in 
spots, with this Hilo grass? 

A. Some places growing, some places not. 

Q. Some places were bare, is that it? 

A. Other things growing there, but not Hilo 
grass. 

Q. What else? A. Ulei. 

Q. Is that a fern? [146—121] 

A. Something that grows low, sort of a bush. 

Q. Sort of a bush, is it? 

A. Something that grows low to the ground, with 
white flowers. 

Q. Some creeping plant? A. Yes. 

@. Was it green or dry? A. Green. 

Q. Very much of it? A. Not very much. 

Q. Was there more grass than this green stuff? 

A. Not much grass and not much ulei. 

Q. In your direct examination, you said the pile 
was not very big, do you mean by that, because there 


140 County of Hawa vs. 


(Testimony of Joe Puna.) 
was not very much grass, not very much rubbish, 
didn’t make a big pile, is that it? 

A. The pile was not big. 

Q. That was because there was not very much 
grass there, not much of this creeping stuff on the 
pali? 

Objected to as calling for a conclusion of the wit- 
ness. Objection sustained, and exception noted. 

Q. How big was this pile? 

A. I don’t know, I didn’t gather it together 

Q. You said it was not very big, give us your idea, 
approximately, not the exact size, but the approxi- 
mate size. 

A. I just think it was not very big from the ashes. 
left there after it was burned. 

Q. Did you see it before it was burned ? 

A. No. 

Q. Did you see it while it was burning? [147— 
122] 

A. Yes, when it was burning, I peeked over and 
seen it. . 

Q. At that time how big was it? 

A. Just a small thing, I should say. 

Q. About two or three feet long? 

A. About four feet long. 

Q. And about how high was the rubbish pile? 

A. I don’t know. 

Q. Was it a wide pile at that time when you saw 
it? A. Not very wide. 

@. About as wide as the ditch in which it was? 

A. No. 
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Q. Was it in the ditch? A. No. 

Q. There is a ditch there, isn’t there? 

A. Right alongside the edge of the road there is 
a ditch, this was outside of that. 

Q. Was the pile on the road, or off the road? 

A. On the side of the road, outside of the ditch. 

Q. So the ditch was between the rubbish pile and’ 
the road, is that 1t? A. Yes. 

Q. And the pile was right next to the lower part 
of the pali? A. Not right close up. 

Q. About how high were you from the pile when 
you saw it burning? A. Six feet. 

@. Were you directly on top, or towards one end 
of the pile? A. Right above. 

Q. When the fire started on the pali, what was it 
burning at that time? 

A. Dry grass and then caught fire on the eialat 
[148—123] 

Q. This dry grass was about how high from ‘ibe 
road? A. Four feet. | 

Q. You said before that you were six feet above 
the road, now was the dry grass which coma on 
fire below you? A. Yes. 

Q. Right near you? A. Right below me. 

Q. Was it a big patch of grass or a small patch? 

A. Grass hanging down from the pal. 

Q. Very much of it? 

A. Grass not much but after it got above to the 
Jauhala, yes. 

Q. You were working there at the time it caught 
on to the grass in front of you, were you not? 
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A. Above and to one side, Kahino was below. 

@. Above the place where the grass caught on fire, 
you had already cleared that space? 

A. Not all of it. 

@. How much of it? 

A. Only two fathoms, I said before. 

Q. Two fathoms would be a distance of about 
from where you are sitting to where I am sitting? 

A. No. 

Q. What is your idea of two fathoms? 

A. From myself to the edge of that table. 

(Indicating about nine feet.) 

Q. You had cleared this along the pali, that is in 
a line parallel with the road, is that correct? 

A. Yes. 

Q. How high up? 

A. Above me not very high, but I was reaching 
above me, and clearing off there. [149—124] 

Q. What kind of implement did you have? 

A. Mattock. 

Q. How high could you reach with that ? 

A. Not very high, reach up and haul down from 
that place where I was standing. 

Q. About how long is that implement? 

A. Not a very long handle. 

Q. About two or three feet? 

A. Perhaps, I don’t know. 

Q. Did you clean this space from the highest point 
you could reach with the mattock to the point where 
you were standing ? A. Yes. 

Q. You said on your direct examination, it was 
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about seven feet, is that about correct, the space up 
and down you had cleaned ? 

A. No, I said from the road where I was standing 
was six feet, and from where I was standing on top, 
I don’t know. 

Q. Tell us how much space you had cleared up and 
down, you said about nine feet long, now how high 
was it? 

A. Just a little above my head, just about my 
height, I cleared only that spot. 

Q. About how tall are you? A. About five feet. 

@. About how high above you? 

A. (Witness indicates about one foot above head, 
or six feet.) 

Q. When you saw the rubbish pile under you on 
fire, you were about six feet above it, that is correct? 

A. Yes. [150—125] 

Q. You kept on working, didn’t you, after you saw 
the fire ? 

A. Yes, I kept working there until the fire caught 
on the pall. 

Q. How long did you remain there from the time 
you saw the fire in the rubbish pile, up to the time the 
fire caught on the pali, about how long? 

A. About a quarter of an hour. 

Q. There was what you termed a good wind, at that 
time ? 

A. When the fire started, there was a good wind. 

Q. By the term ‘‘good wind,’’ you mean a light 
wind ? A. Yes. 

Q. At the time the fire caught on the pali, you said 
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before, it was four feet above the road where it caught 
on some loose grass, at that time was the wind vio- 
lent ? A. Kind of strong at that time. 

Q. How did you notice that the fire got on the 
loose grass, did you notice it from the heat, or was 
your attention called to it? 

A. From the heat, and Koolau called to me. 

Q. At that time you threw some dirt on it, didn’t 
you? 

A. Yes, Koolau told me to throw, to shovel dirt 
on, and I threw it on there. 

Q. When you threw the dirt on this loose grass, 
burning grass, did the whole thing tumble down? 

A. No. 

: @. Then what did you do after you threw the dirt 
‘on that loose grass? 

A. When I threw the dirt on the grass, the heat 
became intense, and I run above. [151—126] 

Q. You ran straight up or sideways? 

A. Sideways. 

Q. When you got up you started in clearing some 
‘of the lauhala leaves, did you not? A. Yes. 

Q. How far from the edge of that first rise was it 
where you cleaned off some lauhala leaves? 

A. Two feet. : 

Q. That is, the lauhala leaves were about two feet 
from the edge; that is, the dry leaves commenced two 
feet from the edge and ran in towards the lauhala 
trees? 

A. Yes, two feet from the edge of the pali. 

' . What did. you do with the lauhala leaves? 
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A. I picked them off from the ground and got them 
out of the way. 

Q. This was right above the pile burning on the 
road? A. A little on the mauka side. 

Q. But in the same direction, straight up ? 

A. Yes. 

Q. How large a piece did you clear in that manner ? 

A. Not very big. 

Q. About how much? A. One fathom. 

@. And how far back did you go clearing the rub- 
bish in that manner ? 

A. Not very long, the fire came up, and I couldn’t 
clear it all. 

Q. When the fire started up towards the pali, did 
Koolau try to put the fire out? 

A. He tried to put it out down below, we were up 
above. 

Q. What did he do when he tried to put the fire 
out down below? 

A. He tried to put it out, to extinguish it. [152— 
127] 

Q. How? A. With his shovel, he hit it. 

Q. When the fire was burning, that is before it 
started up strong, was Koolau removing grass from 
the side of the pali? A. Yes. 

Q. At the time the fire caught over the first pali, 
was the wind very strong, at that time? 

A. Yes, quite strong. 

Q. Did it get stronger? A. Same strength. 

Q@. Did it keep the same strength right along? 

A. After a little time, it was stronger. 
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Q. Was it a peculiar wind ? 

A. I don’t know what kind of a wind. 

Q. How long had you been working at that place 
before that day ? A. That was the first day. 

That is all. 

Mr. OLSON.—I have other laborers who were 
working at the scene where the fire took place, pres- 
ent and ready to testify, but, as far as I can see at 
the present time there is no necessity for accumulat- 
ing a lot of evidence surround the starting of this 
fire. They were not working as near the fire as the 
three men who have already testified. They are 
available to testify if the county attorney wishes to 
use them; furthermore, if the Court or Jury have 
anything further along this line [153—128] that 
they would like to have brought out. 

The COURT.—I might say that there is one point 
that might be valuable to the Jury. It has come to 
my attention since the evidence came out that the 
photographs representing the bank are different. It 
hes entirely in your judgment to decide whether or 
not to put evidence before the Jury as to the differ- 
ence in the appearance in that bank. 

Mr. OLSON.—Yes, your Honor, I have the testi- 
mony of Mr. Southworth bearing on that. [154.. 
129] 


[Testimony of John Sniffen, for Plaintiff. ] 
Direct Examination of JOHN SNIFFEN. 
Q. What is your name? A. John Sniffen. 
Q. Where do you live? A. Niulii. 
Q. How long have you resided there ? 
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A. About twenty years. 

Q. Do you remember a fire which took place at a 
point on the Aamakao section of the North Kohala 
road, in the North Kohala District ? A. Yes. 

Q. Remember, J am speaking with reference to a 
fire which took place there on the 18th day of Octo- 
ber, 1912? A. Yes. 

Q. Were you in the neighborhood at the time the 
fire took place, were you near there? I don’t mean 
right there, but close. 

Yes. I was not right there, but close by. 

How near? A. Quarter of a mile. 

What were you doing? 

. L was a road luna. 

. Under the County of Hawaii for that District ? 
Yes. 

Q. You were working under the road supervisor, 
Mr. Naipo at that time, were you not? 

A. Yes. [155—130] 

Q. About what time of the day did that fire take 
place ?- 

A. Between eight and nine, if I am not mistaken, 
I am not quite certain. 

Q. Didn’t it begin, as a matter of fact, between 
seven and eight, and wasn’t it out and extinguished 
about nine, or somewhere thereabouts? 

A. Perhaps so, I am not quite certain as to that. 

Q. What time did you arrive at that part of the 
road where you were working that morning? 

A. Seven o’clock. 

Q. That place where you were working, which you 
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say was about a quarter of a mile away from the place 
where the fire started, was that place mauka or makai 
of the place where the fire started ? 

A. On the side where I was working ? 

Q. In order to go to the place where you were work- 
ing from the fire, would you have to go mauka or 
makai? A. Go around this side. 

Q. You know where the new bridge, just built, was 
located ? A. Yes. 

Q. That was just a little way from the fire, was it 
not? 

A. Where the bridge was being erected, you could 
see the place where the fire was; where the place 
where I was working, you could not, it was on the 
other side. 

Q. You were on the other side of the bridge? 

A. I was on the other side of the bridge. 

Q. Were you working up to the time the fire 
started ? 

A. The place I was working, yes. [156—131] 

Q. State whether or not there was any wind blow- 
ing that morning from the time you arrived there 
and started work, at about seven o’clock, up to the 
time the fire started ? 

A. Yes, there was a slight wind blowing, not 
strong. 

Q. How did it compare with the ordinary trade 
winds that blow in Kohala as a rule? 

A. That was the wind. 

Q. Blowing from what direction ? 

A. From that side. 
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Q. You mean the Hilo side? A. Yes. 

Q. That is, the wind was blowing from the east 
toward the west ? A. Yes. 

@. You are familiar with the place on the road 
where the fire started ? 

A. When I came there after the fire got started, I 
am acquainted with it. . 

Q. Did you see the rubbish pile near the pali, 
which had been burning ? 

A. I didn’t see the pile of rubbish, it had all been 
burned up. 

Q. Did you see the ashes that were left at the place 
where the fire had been burning ? 

A. Yes, I saw ashes lying there. 

Q. Referring your mind now to that place, I will 
ask you, is it not true that the wind which was blow- 
ing from the east was blowing toward the pali at that 
point ? 

A. Yes, it came from this side and struck against. 
the pali. 

Q. Did the wind change at all as far as you could 
notice it from seven o’clock, when you first came 
there, up to the time when you first knew the fire had 
begun? [157—132] 

A. After the fire started, the wind got kind of 
strong. 

Q. How long after the fire was started ? 

A. I think about a quarter of an hour after the fire 
was started. 

Q. You mean the time when you first found out 
that there was a fire ? 
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A. I didn’t know the fire was going up above until 
I got there. When I got there, then I saw the fire 
had reached above. 

Q. How was the wind blowing at that time? 

A. A little bit strong at that time. 

Q. How far had the fire gone up on the slope when 
you arrived there and saw there was a fire? 

A. In the cane. 

Q. It had adready gotten into the cane? 

A. Very close to the cane. 

Q. How did you find out that there was such a fire? 

A. One of my boys was taking rocks to the wagon, 
when he came back and told me that the fire had 
started. 

Q. What did you do? 

A. I took all my men and went over there with 
those men. 

Q. What did you do when you got there with those 
men? 

A. We tried to get the rubbish out of the way be- 
cause the fire was going into the cane. 

Q. Did you succeed? A. We couldn’t do it. 

Q. Was this place where you were trying to get 
the rubbish out of the road near the warehouse along- 
side of the road? A. Above the warehouse. 

Q. I will ask you if Naipo, the road supervisor, had 
given you certain directions to give to Koolau, as to 
the work he was to do that morning? [158—133] 

A. Yes. 

Q. Did you give him those directions? 

A. I showed him where to work. 
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Q. What was that work to be? 

A. Dig dirt from the side of the road, and to put 
it into carts and take it over to where they were fill- 
ing the road. 

Q. Did you notice the condition of the vegetation 
growing on the sides, along the side of the road, on 
the pali side, as to whether or not it was dry, green 
or what? A. Some dry, some green, that place. 

Q. Was there very much dry material ? 

A. Lots of it. 

That is all. [159—134] 


Cross-examination of JOHN SNIFFEN. 

Q. What was the green stuff growing there ? 

A. Hilo grass and ulei. 

Q. Ulei, that is a creeping plant? A. Yes. 

Q. Did that cover a considerable part of the 
ground ? A. Not very much. 

Q. You say you couldn’t prevent the fire from get- 
ting into the cane? A. Couldn’t prevent it. 

Q. It was burning very rapidly, then? 

A. The fire was burning quite hot, and the wind 
was blowing, and those men on the upper side 
couldn’t stand the heat. 

Q. The wind at that time was very strong? 

A. Yes, quite strong at that time. 

Q. Was it an unusually strong wind ? 

A. Not extra strong, but the wind would strike 
against the trees and sweep down underneath. 

Q. Did the wind whirl around when it struck the 
trees, did it whirl down and around? 

A. When the fire got up to the lauhala trees, that 
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is was made it strong. The wind carried it along, 
and when the fire got up to the lauhala trees it burned 
fiercely up there, then the wind got this fire again and 
took it down again, which made it go more intense. 
The puahala trees were very dry when the fire caught 
in there, set everything on fire, then it flew around 
and set fire further. [160—135] 

Q. When you first saw the fire, you saw it in the 
puahala trees, is that it, in the trees? 

A. When we got there the fire was up in the pua- 
hala trees, spreading around. 

Q. Were the leaves on the lauhala trees dry ? 

A. Some were dry. 

Q. Was the fire there among the puahala trees at 
the time you arrived, or had it yet reached the pua- 
hala trees? 

A. The fire was advancing in that direction when 
I got there. 

Q. How far from the edge of the cliff, of the bluff, 
was this fire when you first saw it? 

A. I am not quite certain, but I think about five 
fathoms from the edge of the pali, going towards the 
cane, over perhaps, or a little bit under perhaps. 

That is all. [161—136] 

[Endorsed]: Circuit Court, Third Circuit, Terri- 
tory of Hawaii. Halawa Plantation Limited, Plain- 
tiff, vs. County of Hawaii. Transcript of Evidence. 
Part 1. Circuit Court, Third Circuit. Filed April 
23d, 1915, 10:50 o’clock A. M. EH. M. Muller, Clerk. 
No. 846. Recd. and filed May 11, 1915, at 3:25 P. M. 
in the Supreme Court. J. A. Thompson, Clerk. 
[162—1361, ] 
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[Testimony of W. Alston, for Plaintiff. | 
Direct Examination of W. ALSTON. 
. State your name, please. 
. William Alston. 
. Where do you reside ? 
. Union Mill, Kohala. 
. How long have you resided in the County of 
Hawaii? A. Since February, 1911. 
Q. What is your profession or occupation ? 
engineer 
A. Sugar beter and chemist. 
Q. Where did you receive your training as an en- 
gineer and chemist? 


OPrPOP LO 


154 County of Hawai vs. 


(Testimony of W. Alston.) 
A. Audibon Sugar School and Louisiana State 
University. 
Q. How many years did you spend there? 
A. Three and one-half years. 
Q. Did you complete your course there? 
A. No, I did not. 
Q. After you had studied there three and one-half 
years, what did you do? 
. Engaged in the Louisiana Factory. 
. In what capacity ? A. Chemist. 
. When was that? 
. During the 1910-1911 crop. 
Then where did you go? 
I came to Hawaii. 
What part? A. Kona. 
. What was your occupation there ? 


. I had no occupation; I was on a vacation. 
[164—1371, | 


> 
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Q. Did you remain in Hawaii after that? 

A. I did. 

@. Did you again resume your occupation? 

A. I did. 

Q. When? A. The first of January, 1912. 

Q. Where ? A. Halawa Plantation. 

Q. The plantation conducted by the Halawa Plan- 


tation Company, Limited? A. Yes. 
(. A corporation? A. Yes. 
(). How long did you continue there? 
A. Until July of this year. 
Q. What was your occupation there? 
A. Sugar boiler and chemist. 
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Q. Do you know a place in Kohala where a fire 
took place on the 18th day of October, 1912, adjoin- 
ing the Aamakao section of North Kohala road or 
highway, which burned a field of cane belonging to 
the Halawa Plantation ? A. Yes, I do. 

Q. Did you see the burned area; did you see the 
area swept by the fire? A. Yes, I did. 

Q. How soon after the fire? 

A. The fire took place Friday morning; I saw it 
Sunday morning. 

Q. The Sunday following? [165—138] 

A. Yes, sir. 

Q. Had you seen that field of cane before it was 
burned ? A. Yes, sir. 

Q. When? 

A. The last time I saw it before the fire was in 
September. 

Q. During what part of the month? 

A. About the middle of September. 

Q. When you observed that field on the Sunday 
following the fire, I will ask you if you went over the 
place so that you were able to observe what part of 
the field had been burned, and what part had not? 

. Yes, from the makai end to the mauka end. 
Was any portion of the field unburned ? 

. Yes, sir. 

. Where was that section ? A. Makai end. 

. How near the Government road ? 

. The piece immediately adjoining the road. 

. How extensive was that piece of unburned 
cane? 


DQrOoDPror 


156 County of Hawan vs. 


(Testimony of W. Alston.) 

A. It extended along the Government road for, I 
couldn’t say exactly how long, about 200 feet on the 
edge of the side road and about probably seventy-five 
to a hundred feet into the field itself from the road. 

Q. There was a strip left there? A. Yes. 

Q. About how wide? 

A. About two hundred feet or more than that. 

Q. Along the road? 

A. Along the Government road. All of that 
stretch next to the road was not burned and for a 
depth into the field of a hundred feet or more, per- 
haps more. [166—139] 

Q. It was a strip adjoining the Government road 
on the mauka side? A. Yes. 

Q. What do you mean by two hundred feet on the 
edge of the side road? 

A. Edge of the side road running into the planta- 
tion. 

@. Section road, you mean? 

A. Yes, a road in through the field there. 

@. Can you state from your observation of that 
field of cane as you saw it in the middle of Septem- 
ber, 1912, how the cane on the unburned section, 
which you later observed, after the fire, compared 
with the cane grown on the rest of the field which 
was afterwards burned ? 

A. The entire makai end of the field, next to the 
Government road, did not have as healthy a stand 
as the rest of the field, not as healthy—I should say 
as heavy. 

Q. How do you account for that? 
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A. Near the Government road end, there is a line 
of ironwood trees, and the several rows of cane next 
to the road were not growing good, the stools not as 
thick, as heavy, as the portion of the field above the 
road away from the influence of the trees. 

@. Where did you go from Halawa Plantation, 
when you left there? 

A. When I left Halawa, I went to Hoeo Mill. 

Q. How long did you remain there? 

A. I stayed there about two weeks. [167—140] 

Q. Where were you employed, carrying on what 
occupation, if any at all, at the time the fire took 
place? 

A. In the office of the Hawi Mill and Plantation. 

Q. Also on the Island of Hawaii? 

A. Yes, in the same district. 

Q. Did you have anything to do with any cane 
which milled from the field which was burned in that 
fire? A. Yes, I did. 

Q. Just state what. 

A. Some of the cane was ground at Union Mill, and 
I went to Union Mill to make an analysis of the cane 
received there from Halawa. 

Q. You went from Hawi Mill to make an analysis 
of that cane? A. Yes. 

Q. Do you know how much of that cane was milled 
at Union Mill? 

A. I do not know how many tons; I know how 
many loads. 

Q. Do you know how many tons of sugar was 
manufactured ? A. No, I do not. 
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Q. Did you make an analysis of the cane which 
was milled at Union Mill? A. Yes, sir. 

Q. What were your results? 

A. IT couldn’t say from memory, but I gave the 
results on the original notes of my analysis to 
Halawa. 

Q. Have you that record ? 

A. No, I gave them to Halawa; I haven’t them. 

Q. I hand you three sheets of paper, memorandum 
sheets, and ask you if you can recognize or identify 
these sheets of paper from the writing contained 
thereon? [168—141] 

A. Yes, sir, I recognize them. 

Q. What are they? 

A. They are the original notes I made of the analy- 
sis of three consignments of cane sent to Union Mill, 
and two of them have the weight of the cane, and the 
third one has the number of loads, but not the scale 
weight. 

@. Are those memoranda contained on those sheets 
of paper correct memoranda of your data obtained 
by you from your analysis? 

A. Those are the original notes as I set them down 
from the observations made of the analysis. 

Q@. Are they correct? 

A. They are correct to the best of my ability as a 
sugar chemist. 

Q. I will ask you by refreshing your recollection 
from these memoranda to state what results you ob- 
tained from your analysis. 

A. I have three analyses. 
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@. Give us the full results. 

A. From examination of the cane, I found on Oc- 
tober 21st, there were seven cars weighing 63,070. I 
didn’t weigh the cane myself. 

Q. I want the results of your own investigation. 

A. The brix in the juice from the cane was 19.4. 

@. What does that mean ? 

A. The brix is obtained from the hydrometer, 
which is an instrument showing the percentage of 
solids in the juice of sugar cane. The sucrose was 
16.4. 

Q. What does that mean? [169—142] 

A. That means that the juice in the cane had 
16.4% sucrose in it, sucrose being the chemical name 
for cane sugar. 

Q. That being that in which sugar is obtained? 

A. Sucrose is the chemical name for cane sugar. 

Q. What further results ? 

A. I found that the purity was 85.5; by that is 
meant the ratio of the sucrose in the juice to the per- 
centage of the total solids in the juice. 

@. Now has that anything to do with what is 
known as polarization ? 

A. I don’t understand what you mean by the 
polarization ? 

Q. What you have just testified to, the percentage 
85.5 being the ratio of sucrose to the solids in the 
juice ? 

A. No, that has nothing to do with polarization. 

Q. What further results? 

A. On the 22d, there were eight loads received, 
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which showed the following: 


Brix 19.5 
Sucrose 16.5. 
Purity 84.6 
On the 24th: 7 loads, as follows: 
Brix 19.4 ‘a 
Sucrose 16. 
Purity 82.4 


Q. Go in. A. That is the extent of my analysis. 

Q. That is the full result of the chemical analysis 
made by you of the burned cane sent over to Union 
Mill from Halawa ? A. Yes, sir. 

Q. J will ask you to state to the jury what was the 
condition of the cane growing on this field, after- 
wards burned, as you observed it in September, 1912? 
[170—143] 

A. When I saw this cane, in September, 1912, I 
noted that the field had a growth on it better than 
anything I had seen on the plantation before, and, 
consequently, I was very much interested in the field, 
and made further journeys into the cane itself and 
around the entire field J examined it rather thor- 
oughly, and noticed that the stalks of the cane were 
all of very good size and very good growth. 

Q. Did you remain at Hawi Mill for any length 
of time? A. No, sir; I was only there tempo- 
rarily. 

Q. Then where did you go? 

A. Back to Halawa. 

Q. When did you return to Halawa? 

A. January Ist, 1913. 
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Q. I will ask you if you had anything to do with 
the cane which was harvested and milled from that 
portion of the field which was left unburned from 
this fire ? A. Yes, sir. 

Q. State what you had to do with that. 

A. At that time, I was chemist and engineer at the 
mill when that cane was ground, and I made analy- 
ses of the juice and the cane itself. 

Q. Go on; state what you found. Have you got 
that data there? A. It is all in the records. 

Q. Is that the book (pointing to book). 

A. No, that is the record only of bag sugar. 

Q. Is this larger book the one? 

A. Yes, that contains the analysis. 

Mr. HEEN.—I would ask permission to ask the 
witness a few questions in regard to this point. [171 
—144] 

Mr. OLSON.—Yes, go ahead, I have no objection. 

Mr. HEEN.—You say this book is kept regularly 
by you? A. Yes, sir. 

Q. Since when? 

A. Since 1912. Only records for 1912 and 1913 
are in that book; the previous years were never kept. 

Q. This is your handwriting? A. Yes. 

Q. You made the record immediately after you 
made this analysis? A. Yes, sir. 

Q. These are original entries ? 

A. Yes, sir. Of course, the original analysis are 
made on note paper. These are the original results. 

Mr. HEEN.—I have no objection. 

Mr. OLSON.—Mr. Alston, as you refer to the rec- 
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ord you have before you, I will ask you to state what 

the results of your examination and analysis were. 
“A. This cane was ground on the 23d and 24th of 

April. 

Q. Was it ground separately or together with 
other cane from other fields? 

A. Separately; no other cane was being ground on 
those two days. 

Q. Go on; give us your results. I want to get the 
main characteristics of that cane. 

A. We found the brix in the first milled juice on 
the 23d of April, being 19.24; sucrose, 17.13; purity, 
89. The cane itself showed 14.62 sucrose and 13.75% 
fibre. [172—145] 

On the 24th of April, the second day’s grinding 
the cane, the first milled juice was: 

20.15 Brix 

18.29 Sucrose 

Oie2 Pury 
the cane itself, was: 

15.40 Sucrose 

13.50 Fibre. 

(). Have you stated what the polarization was? 

A. I don’t understand what you mean. 

Q. It is a term I understand to be used in connec- 
tion with sugar, if you know of it as such, will you 
state what it is? 

A. Polarization is merely the return we get from 
the polariscope, which is one point in the analysis 
of polarized sugar itself. That is another matter. 
We don’t speak of polarization of cane. 
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Q. Did you estimate, or ascertain the > eee 
of the sugar itself that was manufactured? 

A. Yes. 

Q. You made the analysis? A. Yes. 

Q. State what it showed 

A. On the first day we made some sugar, and also 
on the second day, and found the polarization to be 
97.7 on the first day and 97.2 on the second day. 

Q. Those were the results of your test? 

A. Yes, sir. 

Q. Did you make a similar test of the sugar manu- 
factured from the burned cane, which you examined 
at Union Mill? A. No, sir. [173—146] 

Q. You didn’t ascertain the polarization of that 
sugar? A. No, sir. 

Q. Will you state so that the jury will under- 
stand, in plain terms, how the juice from the cane 
from the unburned area you examined compared 
with the juice from the burned cane which you ex- 
amined at Union Mill. 

A. First, I will note the difference in what we 
call the brix in the cane, as just explained, the brix 
in the juice showed 19.24 and 20.15 on the two days 
on which this unburned area was harvested, and the 
burned cane showed 19.4 on two days and 19.5 on one 
of the days. We can see that the brix in the un- 
burned cane was slightly higher than that from the 
burned area. 

Q. What does that mean? 

A. It shows nothing unless you have the other 
analysis. The sucrose of the burned cane shows on 
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one day 16.5, on another day 16.4 and another day 
16. That is the percentage of sucrose in the juice 
on these three lots of cane ground at Union Mill. 
From the burned area the percentage of sucrose in 
the juice from this small area of unburned cane 
was on one day 17.13 and on the other 18.29, this 
shows about 2% more sugar in the Juice. The dif- 
ference in the brix is very small, being slightly in 
favor of the unburned area, so that there is a gain of 
slightly over 2% in the juice from the unburned area 
over that cane that was burned. 

Q. Is there any thing else that the jury may 
learn? 

A. We have also the purity of the cane on these 
three lots that were milled at Union Mill, as follows: 


[174147] 
85.5 


84.6 
82.4 
The purities of the juice from this unburned area: 
89. on one day, and 
91.2 on the other day. 

Q. Showing what? 

A. Showing an increase in purity of about six in 
the unburned area that was harvested in 1913, over 
that harvested in 1912. 

Court takes recess for five minutes. 

Q. Will you now explain to the jury, or state to 
the jury, what the quality of this cane was as shown 
by the juice and from your analysis of the cane both, 
of the cane from this burned section and the cane 
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from the unburned section. 

A. The quality of the cane from that burned sec- 
tion was good for that time of the year—was very 
good. The quality of the cane from the unburned 
section was excellent. 

Q. How did that latter compare with the quality 
shown by the cane produced on the plantation in 
1913? How did the quality compare with the gen- 
eral quality of the cane prevailing in 1913 on the 
plantation? 

A. That was the best cane we harvested that year. 

Q. Are you able to state from your analysis of the 
cane which was milled from the unburned section, 
how many tons of cane there were and how many 
tons of sugar were produced therefrom? 

A. Yes, sir. 

Q. Can that be done accurately as a scientific 
matter ? A. Yes, sir. [175—148] 

Q. Will you state how many tons of cane there 
were from this unburned section and how many tons 
of sugar were manufactured therefrom, from your 
calculations. 

A. The tons of cane given in the second days’ re- 
port? 

Q. How many were there from your own calcula- 
tions? 

A. On the 23d of April, 1913, there 138.4 tons. 

Q. That is tons of cane? 

A. Yes. On the 24th there were 156.2 tons of 
cane. That is all that was harvested from the un- 
burned area. 
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Q. Making a total of 294.6 tons of cane, is that 
correct? A. Yes, sir. 

Q. Now, will you please state how many tons of 
sugar were produced from this cane? 

A. We produced from that cane 37.22 tons of 
sugar. 

Mr. OLSON.—As I said before this is practically 
new matter to me, and there may be some things I 
have not covered, so I may desire to recall Mr. Al- 
ston later. 

Mr. HEEN.—I have no objection. [176—149] 


Cross-examination of W. ALSTON. 

Q. You say that you ascertained from your cal- 
culations, from your analysis of the cane juice, the 
tonnage of the cane, in other words, what I want to 
find out, is how you got that? 

A. By cane analysis and calculation and measure- 
ments of the juice. 

Q. Did you compare that with the actual weigh- 
ing of the cane, in order to show whether it was cor- 
rect, did you go over the actual weighing of the 
cane? As I understand it, the cane is weighed in 
the field, or at the mill before it is milled. 

A. Those comparisons are made at the time in 
order to check both the scale and the measurements. 

Q. Do I understand that they weigh the cane on 
scales before milling it, is that the procedure in the 
manufacture of sugar? 

A. Some places do, some places don’t. 

Q. At Halawa? 
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A. Some weighed, and some, I believe at that time 
was not weighed. 

Q. How about this particular ‘lot, was that 
weighed on the scales? 

A. This cane was weighed on the scales. 

Q. Have you a record of that? A. I have not. 

Q. Did you compare the actual weighing on the 
scales with your calculation? A. I did. 

Q. They were about the same, were they? 

A. There was about three tons difference. 

Q. Which was heavier, your calculation or the 
scale weight? [177—150] 

A. The scale weights were heavier. 

Q. Is that accountable to any thing such as trash, 
or any thing that might be on the cane? A. Yes. 

Q. Now, I don’t know very much about this brix 
proposition, does for instance, 10.4%, does that 
mean the percentage of organic matter, or solids in 
the juice? 

A. If you will not say organic matter, it shows the 
percentage of solids. 

Q. The total solids—the organic substance in the 
juice, as I understand it, the organic substance is a 
composition of sucrose and glucose, and the rest 
would be water? 

A. I don’t quite get your meaning. Organic mat- 
ter doesn’t mean sucrose and glucose less water. If 
you will give a fuller explanation—in the juice in 
the cane there are a number of substances. There 
is sucrose, which is cane sugar, and there is glucose, 
which is a sugar which does not crystallize out, and 
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several others known as reduced sugar. Then there 
are several salts and maybe sulphate salts and all 
of these affect the specific gravity or the density or 
the weight of the juice, the brix shows you the spe- 
cific gravity, or density or weight. 

Q. Would you say that the brix represents the 
density ? 

A. That depends on what you mean by density, it 
is sometimes referred to as density. 

Q. If it is 19.4 brix, that means 19.4% solids? 

A. In solution in the juice of the cane. 

Q. The other percentages would be what? 

A. The rest of itis water. [178—151] 

Q. When you say 16.4% sucrose in the juice, that 
would be this, that is, deducting 16.4 from 19, would 
be the balance of other solids which cannot ecrystal- 
hze into sugar? A. Yes. 

Q. I notice in some places you make a difference 
as to the percentage of sucrose in juice and in cane, 
for instance, on the 23d. On the 23d day of April 
you refer to your analysis of juice having 17.13 
sucrose, now in your analysis of the cane from which 
that juice was extracted you have 14.62. How do 
you account for that difference? 

A. The 17.13 is the percentage of sugar in the 
juice when the juice is taken away from the cane. 
Now this 14.62 is the percentage of sugar. You see, 
now, I have referred to 13.75 fibre for that day. If 
you will substract that from 100 you will get the 
percentage of juice in the cane; if you will multiply 
that by the percentage of sucrose in the juice, you 
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will get the sucrose in the cane. 

Q. That is the way to ascertain the sucrose in the 
cane, by first ascertaining the sucrose in the juice 
and by working backwards you get the percentage 
in the cane? A. Yes. 

Mr. HEEN.—Yovu are going to offer these records 
in evidence? 

Mr. OLSON.—Not unless Mr. Heen wants them, 
I don’t care to put them in. 

Q. The difference in the percentage of your analy- 
sis of the burned cane and your analysis of the un- 
burned cane you considered very slight, is that cor- 
rect? A. No, sir. [179—152] 

Q. The difference is great? 

A. Yes, I mentioned before, I made the remark 
that the difference in the purity was about six 
points. 

Q. I mean in the whole, as to the total analysis, 
such a big difference as to make a difference in the 
quantity of the output? 

A. Yes, quite a difference. 

Q. What is the purity of the cane that was milled 
from the burned area? 

A. That cane was milled on three different days, 
and shows three different purities, they were: 

85.5 
84.6 
82.4 

Q. And on the other two days, when you milled 
the unburned cane, in 1912? 

I will withdraw that for the present. 
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Q. By adding the first three days, the burned 
cane, and dividing the total by three you will get 
the average purity? 

A. You would get the approximate average, you 
wouldn’t get the true average, because the quanti- 
ties were slightly different, but a slight difference in 
quantity. I shouldn’t think it would be affected 
more than the second decimal. For those three 
loads, it would be a fair average because there were 
seven loads twice and eight loads once, and it so oc- 
curs here the eight loads was the intermediate figure 
there: 

Q. 5.94, is that about the correct difference? 

A. Did you carry two decimal places? 

Q. Just about six? A. About six. 

Q. That is in purity? A. Yes. [180—153] 

Q. How would that affect the difference in ton- 
nage or output? 

A. The greater the purity, the greater the output 
would be. 

Q. I mean the percentage difference in a given 
amount of cane? 

A. Do you want me to say it would be that much 
more, OF — == 

Q. Say you have ten tons of cane of this amount 
of purity and another ten tons of cane with another 
amount of purity, the difference being six per cent, 
what would be the difference in the output of the 
two lots? 

A. The difference in purity of six per cent would 
be greater. I couldn’t say offhand, I would have 
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to have other figures than that. 

Q. There would be a big difference ? 

A. Be about six per cent difference, slightly over 
Six. 

Mr. OLSON.—As I understand you Mr. Alston by 
that, taking a given number of tons, say 10 tons, of 
cane, which when analyzed, gives you the average 
result of 90.1 in purity, and taking another lot of 10 
tions of cane, which when analyzed gives you an 
average percentage of purity amounting to 84.1, 
then, as between those two different batches of cane 
there will be an output from the cane of 6% more in 
one than in the other? 

A. No, I would not make that statement, I must 
have other figures than the purity, but in this in- 
stance, I was presuming other conditions equal. 
The 90.1 would give greater yield, but it wouldn’t 
give you 6% greater yield, I would say it would give 
less, unless given other figures to figure on. 

Q. What other things would you figure on? 

A. Purity of the final molasses and purity of 
sugar both. [181—154] 

Mr. HEEN.—Would it be a fair proposition to 
ask you to take an average of your analysis of the 
first occasion and an average of the second occasion, 
and then ask you how much more sugar you would 
get out of 10 tons of the unburned cane than you 
would from the burned cane, the unburned cane 
being the second occasion? 

A. That would be if both lots were done in the 
same factory under the same conditions. 


172 County of Hawa vs. 


(Testimony of W. Alston.) 

. The factory would make a difference ? 

. Yes, sir. 

. That is the mill? 

. The mill and boiling-house results. 

. Which was the better factory? 

. I am not familiar with the work Union Mill 
was doing at that time, I merely analyzed the Juice 
from the cane. 

Q. Assuming the factories to be the same, assum- 
ing the facilities of one exactly the same as the 
other ? 

A. Yes, that would be a fair question, but I would 
have to do some figuring. 

Q. Would it take you long, can you give us an idea 
as to that? A. No, not very long. 

Court takes recess for 5 minutes. 

Q. Can you give us the result of your calculations 
now, in answer to that question? 

A. This is a formula accepted by sugar chemists, 
which is called the Noell Deerr Formula, which 
shows the amount of sugar that will be secured from 
a juice of certain analysis under certain boiling- 
house conditions. I have applied a formula to the 
cane—to the juice, as I said three days at Union 
[182—155] Mill—applied the same form over here 
to the cane from the unburned section, ground in 
April. The result shows that the cane at Union 
Mill, having a purity of 81.4 purity would yield, 
under the same conditions at Halawa, 81.4 of its 
sugar. Meaning by that, you would get 8.14 tons of 
sugar out of the juice, not out of the cane. This 


rPOoPOPSO 


Halawa Plantation, Limited. 173 


(Testimony of W. Alston.) 

formula shows we will secure 91.5% of the juice 
here. Meaning by that if, 7f had the juice come into 
the house with this condition with 10 tons of sugar 
in it, you would get 9.15 tons of sugar. 

Q. That is ten tons of sugar with that purity 
would produce 9.15 tons and 10 tons of that purity 
would produce 8.14 tons? ih VOSS, 

Q. Will you try to explain this a little more to the 
jury. Try and express it so that the jury will be 
able to understand you. 

A. Supposing you have 100: tons of juice over here 
under these conditions, and we have 100 tons of 
juice over here under these conditions, that is this 
juice here has a purity of 90.1 and this here 84.1; 
suppose we figure that juice has 15% sucrose in it, 
then there would be in both these, 15 tons of sugar 
coming into the boiling-house. In this instance it is 
possible for us to recover 84.1 of the sugar that 
comes into the boiling-house, and since we can re- 
cover 84.1 and we have 15 tons, we are going to get 
12.615 tons from here. Over here, we find we can 
recover 91.5 tons of that sugar, and we recover 
13.725 from the 15 tons of sugar. 

Q. On account of this difference in purity in the 
two, you lose more in one case than you do in the 
other ? A. Yes. [183—156] 

@. That is due to the fact that there is this differ- 
ence in purity between the two? 

A. Yes. 

The COURT.—I would emphasize this feature to 
thé attorneys, it is extremely difficult to make it 
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clear to the jury, we are satisfied that this is hard 
to understand, and it is quite desirable to get it ina 
clear way to the jury. 

Mr. Sheriff, adjourn court until to-morrow morn- 
ing at 10:00 o’clock. 

Court adjourns. 


(November 21st, 1914.) 
Cross-examination of W. ALSTON Continued. 
Q. Did you make, or did you calculate the number 

of tons of cane which was milled at Union Mill, that 
is the burned cane sent there to the mill, did you 
calculate that from your analysis? A. No, sir. 

Q. Can you tell us from your own knowledge how 
many tons of sugar were produced from that bunch 
of cane brought there? A. No, sir. 

Q. In the month of September, 1912, you were in 
the employment for the Halawa Plantation, were 
you not? A. Yes. 

Q. How long had you been employed there up to 
that time? A. Since the first of January. 

Q. Employed as sugar boiler and chemist? 

A. Yes, sir. 

Q. What were your duties as such? 

A. My duties there were control of the boiling- 
house, and [184—157] supervision of the work of 
the mill in general. 

Q. Did your duties include going around the cane 
fields ? Aa NOs 

Q. When was it that you visited this particular 
field of cane, a portion of which was burned on the 
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18th day of October, 1912, before it was burned? 

A. Some time about the middle of September. 

Q. Did you visit any other fields in that neighbor- 
hood ? A. Yes, sir. 

Q. Were the conditions of the fields in that neigh- 
borhood similar to the conditions existing in connec- 
tion with the field that was burned ? 

A. The field adjoining this cane was very young 
cane. 

Q. Did you visit any fields nearby, not in the im- 
mediate vicinity, but somewhere near there in which 
the cane was about the same growth as the one which 
was burned ? A. Yes, sir. 7 

Q. How did that compare with the burned cane, 
about the same? 

A. No, it was not as good in the other fields... ': 

Q. You said that you went through this field very 
extensively; did you go around the outer boundaries 
of the land? 

A. There are two section roads through the fields, 
and J went through one over towards the Niulii side, 
then around the edge of the gulch, around the field 
and back up through the center. 

Q. You recognize the plan on the blackboard, 
there ? A. Yes. 

Q. Does that give an approximate idea of the field ? 

A. We will say that this road is more over this 
way than shown on the diagram. [185—158] 

Q. Further in the middle? A. Yes. 

Q. You went up that road? A. Down that road. 

Q. There were some exposed portions in that field. 
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were there not; that is, portions exposed to the 
winds ? 

A. Some portions of the field rose up rather high, 
kind of knolls where the wind swept them and por- 
tions along the edge of the road there was a row of 
so-called ironwood trees there, but not heavy enough 
to prevent the wind from sweeping that part of the 
field. 

(). That is where the unburned cane was? 

A. Yes; this portion here was covered by a rather 
thick growth and was fairly well protected. 

Q. Was the growth near the cane field, that is, 
along that part of the road? A. Yes. 

Q. On the easterly side of the land? A. Yes. 

Q. At the time you visited the field about the mid- 
dle of September, was the cane that was growing on 
the easterly side of the land similar to the cane grow- 
ing near the Government road; that is, the unburned 
portion? A. The entire field was similar. 

Q. Similar to the unburned portion, that portion 
not burned in the fire? A. Same kind of cane. 

Q. That is, I mean similar in growth? 

A. That right near the road, for several rows, was 
much shorter. [186—159] 

Q. About how many rows were shorter than the 
rest ? 

A. I couldn’t say, probably for about fifty feet, the 
further away it got the better it got. 

Q. I think you said yesterday, that that was due to 
the growth of the ironwood trees. 

A. I think that was the cause. 
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Q. You are not certain? 

A. Well, it is a well-known fact that cane growing 
near ironwood trees does not develop as well as cane 
grown in the open field. 

Q. How about the cane near other trees on the 
easterly side of the land? Good back of a distance 
of fifty feet? 

A. About the same distance, the trees are of the 
same growth as along there. 

Q. Were there any other trees along here, up the 
mauka boundary of the land ? 

A. From here up I didn’t make any observation. 
This road runs down into the gulch. From here 
along the trees are fairly close to the cane. 

Q. Then I understand the cane, say for about fifty 
feet back from these trees along the easterly portion 
and along the Government road, were of about the 
same growth and same condition ? A. Yes. 

Q. Then you examined the cane below the east and 
west section road, and did not examine the cane above 
that section road? = A. - Yes. 

Q. How about the west side of the field, was there 
any trees there? [187—160] 

A. The west side of the field, as I remember, runs 
down into the gulch. I couldn’t say positively 
whether there are any trees there or not. 

Q. Did you examine the condition of the cane in 
section 1? 

A. Yes. This road runs through the field and I 
came along the edge of the road. There the road 
begins to go down into the gulch; I examined some 
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places in about 100 or 150 feet along the edges of the 
road. 

@. How was the cane along the west boundary? 

A. I didn’t go along the west boundary. 

Q. About what is the difference in the elevation 
between the mauka boundary and the makai bound- 
ary ? A. Not a marked difference; a little slope. 

Q. About how far is the mauka boundary from the 
makai boundary ? 

A. I should say a quarter of a mile. 

Q. You stated on your direct examination that 
when you went to this field after the fire, you noticed 
there was an unburned portion, and that there was 
200 feet on each side of the Government road; that 
is, the length of the unburned portion along the Gov- 
ernment road was 200 feet on each side of the sec- 
tion road, and the field ran in about 100 feet. That 
would make it then approximately 40,000 square feet, 
would it not? A. If those figures are correct. 

@. That would be less than one acre? A. Yes. 

Q. And the unburned portion was 7.9 acres? 

A. Yes. [188—161] 

Q. So your figures are somewhat short? 

A. That is merely my recollection. J have no way 
of measuring that portion. 

Q. That is your best judgment, I presume? 

A. Yes. 

Q. It might have run into the field much more than 
100 feet? A. Yes. 

That is all. [189—162] 
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Redirect Examination of W. ALSTON. 

Q. Do you know when the sugar which was pro- 
duced or milled from the unburned area was shipped 
for market? A. Yes, Sif. 

Q. When was that? 

A. Shipped from Mahukona on July 11th of 1913. 

Q. One other point, Mr. Alston, when an area of 
cane has been burned, as this field was burned, I will 
ask you what effect that has on the cane, the juice in 
the cane; if it has any effect upon the cane if it is left 
standing, isn’t harvested for any considerable 
period ? 

A. The general opinion among chemists and sugar 
boilers is that no immediate harm is done if the cane 
is harvested within from 48 to 60 hours after the fire; 
but if left longer than that it begins to deteriorate 
very rapidly. 

@. In what way? 

A. Conversion of the sucrose, the sugar is changed. 

Q. What about the souring of the juice? 

A. It sours. 

Q. What is the result from that on the quantity of 
sugar which the cane will yield? 

A. It decreases the quantity of sugar you would 
get from the cane. The sugar deteriorates; it is no 
longer sugar, and cannot be recovered as such. 

Q. You are familiar with the Halawa Mill, are you 
not, as it was in the fall of 1912? A. Yes, sir. 

Q. What about the capacity of that mill, tons of 
cane per hour and the length of time the mill should 
run in order to get the best results? [190—163] 
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A. Should not run over eleven hours, and ought 
not grind over thirteen tons of cane per hour. 

Q. If the mill is crowded, if it is run longer than 
that, what is the result upon the quantity of sugar 
produced ? A. You cannot get a full recovery. 

Q. Meaning by that, that less sugar will actually 
be produced ? 

A. Less sugar will be produced than would be un- 
der normal conditions, under eleven hours grinding, 
and thirteen tons per hour. 

Q. Do you know, or can you tell from your rec- 
ords, what the tonnage of sugar was that was pro- 
duced from the Halawa plantation in 1912? 

Up to the end of the grinding season, in the latter 
part of September, 1912, we produced 2,345 tons. 


Recross-examination. 

Q. How many tons did you say were produced in 
1912? 

A. Up to the end of September, when the regular 
grinding season stopped, 2,345. 

Q. How are you able to fix that figure definitely ? 

A. That is my memory of the crop. 

Q. Is that what is considered the 1912 crop? 

A. Yes. 

Q. What is the 1913 crop? 

A. Including that which was harvested in October, 
1912, it was 1,841 tons. 

Q. Do you keep a record of that in the same rec- 
ord book you had yesterday % 

A. In that small composition book. [191—164] 

Q. Have you the 1912 crop? 
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A. The 1912 crop is here. This is a record of the 
number of bags of A sugar made and the number of 
bags of B sugar made, the other figures are ship- 
ments from the station at Mahukona to San Fran- 
cisco. This represents local sale. 

Q. Is this record in your own handwriting? 

A. Yes. 

Q. The first column shows the date, what does the 
rest show ? 

A. Shows the number of bags of A and B sugar of 
125 lbs. each, requiring 16 bags to a ton. The total 
bags of sugar made altogether was 37,305, and local 
sales were 13,221 tons, the total bags shipped equaled 
2331.5625 tons, and the local sales amounting to 
13,221 tons, making a grand total of 2344.37835 tons. 

Q. When you speak of the 1913 crop being 1,841 
tons, including the cane that was milled in Octo- 
ber— A. Milled at Halawa Mill. 

Q. That was 200 tons? A. Yes. 

Q. This total, 2345 tons, does that include all of 
the cane, or only the cane planted by Halawa Plan- 
tation itself, or does it include some cane planted by 
outside planters ? 

A. The total output of the mill, plantation’s own 
cane and cane grown by individual planters. 

Q. Does your record show how many tons belonged 
to the plantation exclusively ? A. No, sir. 

Q. You cay that cane burned in that fire which oc- 
curred on the 18th of October, deteriorates inside of 
48 hours and 60 hours; that is, after that it begins to 
deteriorate; is that it? A. Yes, sir. [192—165]. 
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Q. And the rate of deterioration depends on the 
weather conditions ? A. Yes. 

Q. Being rapid if there is rain, if rain falls on the 
cane? 

A. If the rain falls, deterioration increases. 

Q. When did you visit the field after the fire? 

A. On the Sunday immediately following. The 
fire occurred Friday morning, and I visited there 
Sunday morning. 

Q. Was there any rain there at that time? 

A. It was not raining at that time, but it had been 
raining; the roads were muddy. 

Q. How long did you stay there? 

A. I was there, I think about four hours. 

Q. Did you visit that place again after that? 

A. I think I returned again on the Monday or 
Tuesday. I don’t remember exactly which day. 

Q. Was it raining then? A. J don’t remember. 

Q. It was a rather dry season, at that time, was it 
not, in Kohala? A. Yes. 

That is all. [193—166] 

Mr. OLSON.—I will now put Mr. Bluett on the 
stand, but before doing so, I will ask to put Mr. 
Wight on the stand in order to prove the qualifica- 
tions of Mr. Bluett, who made the survey. 


[Testimony of Mr. Wight. ] . 

Q. Mr. Wight, you have already been sworn, I will 
now ask you if you know Mr. Bluett? A. Ido. 

Q. I will ask you if you and Mr. Bluett went over 

this field which was burned, not at the time it was 

burned, but at any time prior to this trial, did you 
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go over the field with Mr. Bluett? A. I did. 

Q. When? A. On Saturday. 

Q@. Last Saturday ? A. Yes. 

Q. That would be the 14th day of this current 
month ? A. That is the date. 

Q. I will ask you what you did. 

A. I took Mr. Bluett over the area so as to make 
him: acquainted with the field so that he should be 
able to make a survey. 

Q. Were you familiar with the boundaries of the 
field of cane which had been swept by the fire? 

A. I was. 

Q. I will ask you if you pointed out those bound- 
aries correctly to him? Ves: 

Q. Including the unburned area? 

A. Yes. [194—167] 

Q. In regard to the unburned area, Mr. Wight, I 
will ask you, if you made any measurements of that, 
atany time? =A. T did. 

Q. When? 

A. After the cane was harvested in April, 1913. 

Q. Now did you have anything to do with Mr. 
Bluett in regard to that portion ? 

A. I showed him approximately where these 
boundaries had been, but I couldn’t show him ex- 
actly, because the whole field had been harvested. 

Q. What else did you do? 

A. I made some measurements, which I gave to 
Mr. Bluett. 

@. Were those measurements made accurately, to 
the best of your ability? 
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A. As I could make them. 
Q. How did you make them? 
A. With a tape-measure. 
That is all. [195—168] 


[Testimony of P. W. P. Bluett. | 
Direct Examination of P. W. P. BLUETT. 

Q. State your full name, please. 

A. Peter William Perry Bluett. 

Q. Where do you reside? A. North Kohala. 

Q. How long have you resided on the Island of 
Hawaii? 

A. Twelve years, with the exception of ten months 
in 1909. 

Q. What is your profession or occupation ? 

A. Civil engineer and surveyor. 

Q. How long have you been such? 

A. Practiced for twelve years. 

Q. Where did you receive your training as a civil 
engineer ? 

A. Royal Naval Engineering College, England. 

Q. Did you complete that course? A. Yes. 

Q. I will ask you if you have during the twelve 
years you have resided in Hawaii, done any survey- 
ing in Hawaii? A. Yes. 

. A considerable amount or not? 

. Considerable amount. 

Do you know Mr. Wight? A. I do 

. Do you know the Halawa Plantation, Limited? 
I do. 

. Situated in Kohala? A. Yes. 

Did you see Mr. Wight last Saturday, that 
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would be the 14th of November, 1914? [196—169] 

A. Yes. 

Q. Where ? 

A. I met him in Kohala, and went with him into 
Halawa to a field in Halawa, one of the Halawa Plan- 
tation’s fields. 

Q. State what you did. 

A. We went into the field up the section road, 
stopped there and Mr. Wight showed me the makai 
boundary and portion of the easterly boundary, and 
approximately the location of the portion of the cane 
I believe unburned by the fire. Then we proceeded 
to the upper end of the field, noting the western and 
upper eastern boundaries and southern boundary. 

Q. This being the field Mr. Wight pointed out to 
you as the one swept by the fire in the latter part of 
1912? A. Yes. 

Q. Did you make a survey of the field pointed out 
to you by Mr. Wight? A. I did. 

Q. Did you make a map of that field 2 A. I did. 

Q. Will you produce that map if you have it with 
you here ? A. Iwill. 

Q. Had you been familiar with that field before ? 

A. I had done some work before. 

Q. Work of what character ? 

A. I laid out the irrigation ditches in the field, I 
think it was in 1906, but am not very positive. 

Q. Did you do any surveying then ? 

A. In connection with the ditches, not in connec- 
tion with land measurements, [197—170] 

Q. Is this the map you have made? 
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A. That is the map. 

Q. This is a correct map? 

A. That is a correct copy, tracing, of the map I 
made. 

Mr. OLSON.—I will offer this in evidence. 

Mr. HEEN.—No objection. 

The COURT.—It may be received and marked 
Plaintiff’s Exhibit 10. ' 

Q. Calling your attention to Plaintiff’s Exhibit 10, 
being a tracing or map just admitted in evidence, I 
will ask you if that is a correct map of the field in 
question which was surveyed by you last Saturday ? 

i. eltas: 

Q. What, according to your calculation, is the cor- 
rect area of the entire field, including the section 
roads running into the field ? 

A. Ninety-five acres. 

@. What is the correct area of the roads running 
through the field ? A. Nine-tenths of an acre. 

Q. I will ask you, on this map at the makai end, 
adjoining the Government road, there is a portion 
which has the following wording, ‘‘area saved from 
fire, 7.89 acres’’; I will ask you what that represents. 

A. Mr. Wight pointed out to me the field and this 
certain section on which he said the cane had been 
saved. At the time I made the survey, there were no 
means of distinguishing that area from any other por- 
tion of the field, the marks had all disappeared. Mr. 
Wight told me he had taken [198—171] measure- 
ments himself and later forwarded me those measure- 
ments, and from the figures given me, I placed this 


Halawa Plantation, Limited. 187 


(Testimony of P. W. P. Bluett.) 
portion on the map. 

Q. What is the area of that portion just referred 
to, which represents the area saved from the fire? 

A. Seven and eighty-nine one-hundredths acres. 

Q. What is the correct area of the total portion of 
the field which was burned ? 

A. Eighty-six and twenty-one hundredths acres. 

Q. Excluding the area used for the section roads? 

A. Yes. 

Q. And the unburned portion? A. Yes. 

Q. On this map you have designated the following, 
total area of the field, area or roads, cane saved, cane 
burned, with the figures opposite, are those correctly 
set forth on the map in accordance with the figures 
given in your testimony ? A. They are. 

Q. Have you also indicated on the map the true 
meridians ? A. No meridians. 

Q. What is Hilo? A. Magnetic north. 

Q. Being magnetic bearing? A. Yes. 

Q. On this map you have also marked in words 
along the makai. edge of this field and running up 
mauka on the easterly side thereof a strip as Govern- 
ment road; what does that represent? Is that the 
North Kohala Government road ? 

A. Yes, the main road. [199—172] 

Q. You have also marked on the map as follows, 
‘“noint at which fire entered the field from the gulch.”’ 

A. Mr. Wight pointed out to me, told me was the 
point where the fire entered the field. 

Q. That is correctly set forth on the map according 
to the information given you by Mr. Wight? 
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A. Yes. 

Q. At the bottom of the map, which would be the 
mauka direction, you have the following wording, 
“*scale 300 feet to an inch,’’ will you explain what that 
means? 

A. Every 300 feet of the field is represented by one 
inch on the drawing. 

Q. What does that green line represent ? 

A. 

Q@. At the other portion in the makai and easterly 
corner there is a small portion marked as follows, 
‘‘kuleana planted in cane by Freitas,’’ between the 
Government road and the green line boundaries of 
the burned section, which have a line of x’s running 
through, indicating what? A. A fence. 

Q. Separating from the burned field another field, 
does it? 

A. Yes, separating a piece of land under separate 
ownership. 

Q. Running diagonally or directly through this 
map and through the field from the Government road 
makai in the mauka direction to the mauka boundary 
of the field, is a strip marked on the map as planta- 
tion road, what does that represent. 

A. Represents a road running through the field 
used by the plantation for hauling and general work. 
[200—173] 

Q. There is another road running from a point 
about midway, or about the middle of that plantation 
road, there is another strip running to the easterly 
boundary of the field, which is also marked, ‘‘planta- 
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tion road,’”’ what does that represent ? 

A. That is a road running from the first men- 
tioned road across the field, also a section road. 

Q. I will ask you if the point marked as the 
point where the fire entered the field, from the gulch, 
when you made the survey last there was anything to 
designate that there had been a fire going up through 
the trees, the lauhala trees, etc. 

A. I couldn’t notice anything, it was very hard to 
distinguish anything. 

Q. Calling your attention to the section on the map 
you have indicated as the part saved from the fire, 
so far as the area is concerned, would that, if that sec- 
tion- were removed to the east or west, would that 
make any difference in the area? 

A. It wouldn’t affect the area at all. 

Q. This portion marked as being planted in cane 
by Freitas, that piece is cultivated land? 

A. Cultivated land. | 

Q. Running down to the Government road? 

A. Yes. 

@. What is the width of each of those plantation 
roads running through the field? 

A. They have a mean width of twelve feet. 

Thatisall. [201—174] 


Cross-examination. 

Q. In making this survey, did you have with you 
the metes and bounds covering this piece of land as 
leased by the plantation from somebody else? 

A. No, I had no description of the land at all. 

Q. Was there any cane growing there at the time 
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you made this survey ? 

A. Cane growing up in the southwestern portion, 
small area of cane, how much I didn’t measure. The 
rest was clear. There was cane growing, but it was 
so short, just coming up. I said clear, but that is 
what I meant, just cultivated. 

Q. Cane was growing right up to the edge of the 
road, that is the 12 foot section roads ? 

A. The land was cultivated in places; there was 
places where it was not. 

Q. When you speak of the section roads being 12 
feet in width, you mean by that the traveled portion? 

A. Yes. 

Q. How near to these roads would the cane be 
growing ? A. Right up to the edge. 

That is all. [202—175] 


[Testimony of Geo. C. Watt. ] 
Direct Examination of GEO. C. WATT. 

Q. What is your name, please? 

A. Geo. C. Watt. 

@. Where do you reside? 

A. Kohala Plantation, Kohala. 

Q. How long have you lived on the Island of 
Hawaii? 

A. Well, I have lived on the Island of Hawaii dif- 
ferent times. I left for about six years, and came 
back in 1906, and lived here at Kohala Plantation 
eight years this past July. 

Q. I will ask you what is your profession or oc- 
cupation ? 

A. Manager of the Kohala Sugar Company. 
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Q. What is the Kohala Sugar Company ? 

A. The Kohala Sugar Company is a corporation in 
the agriculture business, growing cane and man- 
ufacturing sugar. 

Q. Where? A. In Kohala. 

Q. Do you know the Halawa Plantation, Limited ? 

A. Yes. 

Q. How near is that to the Kohala Sugar Com- 
pany ? | 

A. Their lands run right up to our boundary. 

Q. Adjoining, in other words? 

A. Yes, on the west side. 

Q. How long have you been in the sugar business 
as an agriculturist ? 

A. A little over twenty-two years. 

). Where? A. In the Islands. 

Q. In the Territory of Hawaii? 

A. Yes. [203—176] 

Q. How long have you been manager of the Kohala 
Sugar Company’s plantation? A. Hight years. 

Q. During the six years previous to that time, what 
were you doing, and where were you carrying on 
your business ? 

A. I was employed by the Waialua Agricultural 
Company, Waialua, Oahu. 

Q. Also a sugar plantation ? A. Yes. 

(. How long had you been there? 

A. I went there in January, 1899, and came up to 
Kohala, in July, 1906. 

Q. During the time you were employed on the 
plantation of the Waialua Agricultural Company, 
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what was your position or occupation there ? 

A. Head overseer. 

Q. Being in charge of what? 

A. Having in charge all the outside work of the 
plantation. 

Q. Supervision of the planting and cultivation of 
cane ? A. Yes. 

Q. Prior to the time you became employed by the 
Waialua Agricultural Company, what had been your 
occupation ? 

A. I was for four years overseer for the Waiakea 
Mill Company’s plantation. 

Q. What kind of business was the Waiakea Mill 
engaged in, and where is it? 

A. Growing cane and manufacture of sugar, at 
Waiakea, Hilo. 

Q. This Island? A. Yes. [204—177] 

Q. During the entire time you have lived in 
Hawaii, you have been occupied in the matter of 
growing cane? A. Yes, 

Q. I will ask you, Mr. Watt, whether or not as 
manager and head overseer, aS you have deseribed 
your work in the past, you have had anything to do 
with the making of estimates of yields of sugar cane 
and sugar from sugar cane? A. Yes. 

Q. During what period? 

A. I should say that it began with my employment 
with the Waialua Agricultural Company, and after- 
wards coming to Kohala. 

Q. I will ask you if you are familiar with, or know 
about a fire that took place on the 18th day of Octo- 
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ber, 1912, on a field of cane of the Halawa Planta- 
ption ? A. Yes. 

Q. When did you first learn of that fire ? 

A. It was on Friday morning. It was right after 
breakfast when the telephone rang and Mr. Wight 
told me that there was a big fire over there, and asked 
me if I could get over any men. It was very fortun- 
ate that day, I met the timekeeper on horseback, and 
I told him to get the men and go over to the fire, and 
I followed him over. 

Q. How many men did you bring over from Kohala 
Plantation to Halawa to help in this fire ? 

A. I don’t know the exact number, over 100. 

Q. Bring anything else beside men ? 

A. Yes, cane knives to help put out the fire. 

Q. Any wagons? [205—178] 

A. Afterwards, when the fire was out, and they 
were harvesting the cane, we let them have everything 
we could to let them get the cane ground as quick as 
they could. We couldn’t assist in the grinding of 
the cane, because the mill was dismantled, and the 
machinery being overhauled. 

Q. What did you supply to assist them in the har- 
vesting ? 

A. Laborers, animals, wagons, and they did have a 
traction engine, but it started in to rain, and they 
could rot run it. 

Q. When did it begin to rain? 

A. Very shortly after; I couldn’t say exactly, after 
two days or three days, it started very shortly after. 

Q. How much rain? 
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A. Rained a good deal, I couldn’t tell the amount, 
but it was quite wet, and the traction engine couldn’t 
go over the field. I was over the field two or three 
times, and it was very muddy. Hauling the wagons 
was a hard job. 

Q. When you brought your men over to the place 
where the fire was raging, I will ask you what was 
done there in connection with the fire? 

A.I didn’t get over there first. The head overseer 
and the timekeeper went over with the first bunch. 
When I got there I saw the men cutting a road in 
front of the cane ahead of the fire trying to save as 
much cane as possible by back firing. You have to 
sacrifice a little cane to get ahead of the fire or else 
the fire will sweep and take everything with it. 

Q. What is the proper recognized method in sugar 
plantation work to stop or head off a fire started in a 
cane field:? , 

A. It is a recognized fact that you can’t do any- 
thing else than back fire. [206—179] 

Q. Was this done at that time? A. Yes. 

Q. And with what success? 

A. The success was that the piece that was back 
fired was the only cane saved in that field. 

Q. That consisted of what? 

A. Strip along the Government road that was near- 
est the point where our men were, that is, where they 
started in. 

Q. Calling your attention to Plaintiff’s Exhibit 10, 
being a map introduced in evidence of a field, will you 
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indicate on that map that portion of the cane field 
which was saved ? 

A. This patch right along the Government road 
here, each side of this middle road. 

Q. Referring now to a strip indicated as a planta- 
tion road and pointing to that portion which has the 
wording on it, ‘‘ Area saved from fire.”’ 

A. Yes. 

Q. Was there any other portion of the cane field re- 
ferred to on that map that was saved: from the fire ? 

A. No, that was the only patch I know of being 
saved, I was over all the field at the time, that is the 
only patch I know of being saved. 

Q. What was the condition of the wind that morn- 
ing, Mr. Watt? 

A. The weather had been quite dry, and we had the 
prevailing trade winds, quite a brisk trade wind, but. 
we have that any time. 

Q. When did you first notice such trade wind blow- 
ing that morning? [207—180] 

A. There was nothing to indicate it more than any 
other morning. 

Q. When did you first observe there was a wind 
blowing that morning ? 

A. The thing that called my attention to it was 
the fire traveling right ahead of the wind. 

@. I mean before the cane fire started that morn- 
ing, when you first got up that morning, did you ob- 
serve the wind? 

A. There was nothing to call my attention to it 
that morning any more than any other morning, al- 
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though a saw a little smoke over there just before the 
telephone rang. 

’Q. From what direction does the trade wind blow 
in that district? 

A. It generally comes from the east. 

'Q. That would be from the Hilo side? A. Yes. 

Q. How rapidly did that fire travel in that cane 
after you got over there, and observed that there was 
such a fire? 

A. Everything being dry, that fire traveled quicker 
than any cane fire I have ever seen, the thing was 
simply ripe for destruction. 

Q. Was there anything more that could have been 
done, according to your observation, to save that 
field ? 

A. I don’t think so. I think 1t was a miracle that 
an acre was saved. 

Q. Had you ever observed this field before the 
fire? 

A. Yes, I was very well acquainted with it, I had 
been over it. 

Q. Referring you to the time when the crop burned. 
was planted, did you know the condition of the field 
at that time? 

A. Yes. The field lay a little while fallow, and it 
was ploughed before planting. It was in very good 
condition. It had been ploughed twice. 

Q. You say it had been ploughed twice? [208— 
181] 

A. Yes. 

Q. Do you know of anything else that was done to 
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the field to prepare it for planting ? 

A. I took a good deal of notice of this field, paid a 
good deal of attention to it because I had been over 
the place so often. [I didn’t think the previous crop 
—it was not very good, and [ just wanted to see how 
it was doing, as it had been planted with a 
crop, a kind of a pea. 

Q. What is that planted for? 

A. Planted in for fertilizer. 

(. What else was done, if anything? 

A. Put on lime. 

Q. What is that for? 

A. Corrects the acidities in the soils and other- 
wise keeps the land in good shape—plant food. 

Q. Otherwise known as ‘‘setting the soil’’? 

A. Yes. 

Q. Did you notice when the field was planted? 

A. Yes, the field was planted in excellent condi- 
tion, was planted in good season. 

Q. How often did you observe that field after that 
up to the time of the fire? 

A. What made me pay a good deal of attention 
was, this cane was growing very well, it was excellent 
I might say, seen it, went through it several times, 
and going along the Government road there, I always 
observed how it was doing. I have seen it at least 
once a month. 

Q. How long before the fire had it been since you 
saw it the last time? 

A. The evening before. We were doing some 
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work over there and I had to go over that evening. 
[209—182] 

Q. Are you able to state what the condition of that 
field of cane was just prior to burning, when you saw 
it? 

A. It was in my opinion, im excellent condition. 

Q. How did it compare with other fields of cane 
you had observed in that vicinity ? 

A. I think it compared very favorable with the 
best. 

Q. I will ask you what, in your opinion, if that 
cane had gone to maturity and had been harvested at 
the proper time, how many tons of cane in your 
opinion it would have gone to the acre? 

A. J think if that field had been grown to maturity 
and harvested in good season, it would have gone per- 
haps a little over fifty tons. 

Q. How much sugar would it have produced to 
the acre? 

A. I think there would be no question, but that it 
would go six tons I should say. 

Q. Would it have gone less than five and a half 
tons? A. No, not less than five and a half. 

Q. To be certain now, and to give a conservative 
estimate, would you say five and a half tons would 
be a conservative estimate ? 

A. J think so, I think it would be a very conserva- 
tive estimate. 

@. From your observations of that field of cane 
just prior to the fire, when would have been a proper 
time to harvest that field ? 
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A. April, May, June or July, 1913. 

Q. Are you familiar with the conditions which pre- 
vailed in that district from the time the fire took 
place up to and through the months of April, May 
and June of 1913? A. Yes. [210—183] 

Q. Having known the conditions prevailing, accord- 
ing to your knowledge, I will ask you when that crop 
would naturally have gone to maturity and been har- 
vested ? 

A. In either one of those months [ have stated. 

Q. When a crop of cane has gone to maturity, that 
is, when it has tasseled, about how long after that 
is it the usual thing to harvest cane in order to get 
the most satisfactory results? 

A. Some cane tassels more freely than others, I 
think 7s a rule about three months after the tasseling 
period is a good time to harvest. 

Q. What was this cane? A. Yellow Caledonia. 

@. What were the weather conditions prevailing 
from the time the fire took place up to the end of May 
or the end of June, with reference to a crop such as 
this would have been if allowed to stand and been 
harvested in due time? 

A. The weather was fair weather for Kohala. It 
was a little dry, but we often have a great deal dryer 
weather than that year. 

Q. You have also spoken of a portion of the field, 
adjoining the Government road on the makai side, 
which was unburned, did you observe that unburned 
portion of cane? A. Yes. 

Q. I will ask you how that cane compared with the 
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rest of the field that was burned ? 

A. That piece as comes over from the Hilo side 
and along the Government road, it is high ground 
there and where it drops down on the other side, goes 
into the gulch, the piece left was higher ground, and 
right along the road ironwood trees were planted, 
and cane never does well at all alongside [211— 
184] of ironwood trees, or any other trees, and 
there was quite a strip which was naturally inferior 
on that account. 

@. About how much was inferior? 

A. I should say the whole strip for twenty feet 
there was hardly any cane, and inferior cane back 
of that. 

Q. How far back ? 

A. Perhaps an average of 45 or 50 feet, but very 
inferior cane. After that you get into better cane. 

Q. Assuming, Mr. Watt, and I will call your at- 
tention in connection with this question to exhibit 10, 
the map of the field, showing the unburned portion 
as well as the burned portion of the field, assuming 
that the actual sugar produced from the unburned 
portion of 7.89 acres was 4.72 tons of sugar to the 
acre, would that change your opinion at all, assuming 
that to be the fact, as to what the field in general 
would have produced, which you said would not be 
less than 51% tons? A. No, not one bit. 

Q. For the reason that this piece is higher land? 

A. And the portion along the road which is in the 
area of the field, and along the trees there, it doesn’t 
produce good cane, and you have got nearly all in 


Halawa Plantation, Limited. 201 


(Testimony of Geo. C. Watt.) 
that small piece that was saved—had most of it in the 
piece that was saved. | 

Q. Mr. Watt, you speak of this strip or area along 
the Government road which was inferior in quality 
to the rest of the field, I will ask you where in that 
field there were such portions, affected by the growth 
of the ironwood trees? [212—185] 

A. The ironwood trees are mostly planted along 
the road, and going back and forth, IT see it more here 
than any other part of the field, and after the iron- 
woods grow up they take the nourishment from the 
soil, and cane doesn’t do well. 

@. Where were there such ironwood trees? 

A. Right along the Government road, each side of 
the road. 

Q. Pointing to the makai portion of the field ? 

A. Yes. 

Q. Was there any other portion of the field around 
the boundaries where you did see similar conditions 
prevailing? 

A. Iam not so well acquainted with the boundaries 
over around the gulch side of this field or any other 
boundaries, [ am more acquainted with the Govern- 
ment road, and can speak with authority. 

Q. From your observance of the place was there 
any other place around the field where you noticed 
similar conditions ? A. No, I did not. 

Q. At the time just before the fire when you ob- 
served the field I will ask you, calling your attention 
to that portion of the map marked planted in cane 
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by Freitas, J will ask you if you observed that por- 
tion? ees: 

Q. What was growing there? A. Cane. 

That is all. [213—186] 

Cross-examination of GEO. C. WATT. 

Q. Referring to Plaintiff’s Exhibit 10, where- 
abouts did you notice the men back firing? 

A. Right down here, right along this line, down 
here and finished down here. 

Q. You say that there is a distance of about 20 feet 
from the makai boundary of the unburned area of 
hardly any cane on account of the ironwood trees? 

A. Yes. I say there is a distance of twenty feet 
there of almost no cane, there was about twenty feet 
of inferior cane. 

Q. Twenty feet of hardly any cane? A. Yes. 

Q. Practically no cane? A. Yes. 

@. From the fence? A. Yes. 

Q. Then twenty feet beyond that the cane was in- 
ferior? ees 

Q. Back of that, of course, the cane was not af- 
fected? <A. Yes, these are conditions well known. 

Q. I just want to get the facts. Back of the 
twenty feet of inferior cane, it was good cane, the 
same as the rest of the cane in the field? A. Yes. 

Q. Is there a difference in the altitude between the 
makai boundary of this piece of land and the mauka 
boundary ? 

A. The elevation, yes, there was quite an elevation, 
I wouldn’t say how much. I should think about 
fifty feet or a little more perhaps. [214—187] 


Halawa Plantation, Limited. 203 


(Testimony of Geo. C. Watt.) 

@. Difference in the elevation ? 

A. Yes, some parts of the field are higher than 
others, it is not level. 

-Q. Mr. Watt, would you get better results from 
cane at a lower elevation than cane at a higher eleva- 
tion on account of the difference in the warmth ? 

A. Fifty feet wouldn’t make much difference. 

Q. When you learned about the fire, you were at 
vour house ? 

A. I was just leaving, just finished breakfast. 

Q. About what time was that? 

A. Half past seven. 

Q. Was the assistance rendered that morning gra- 
tuitous ? 

A. I have got no compensation for it personally. 
The men who went over and cut cane were afterwards 
paid. 

Q. It was a matter of charity? 

A. Just one neighbor helping another. 

That is all. [215—188] 


[Testimony of Alexander Von Arnswaldt, for 
Plaintiff. | 

Direct Examination of ALEXANDER VON ARNS- 
WALDT. 

. State your name please. 

. Alexander Von Arnswaldt. 

Where do you reside? A. Kohala. 

. How long have you resided there? 

Ten years. 

. Thatisonthis Island? A. Yes. 

. What is your profession or occupation ? 
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. Sugar boiler. 
Q. Anythings else, besides that ? 
A. Chemist. 
Q. How long have you been such? 
A. Sugar boiler for fifteen years and chemist for 
S1x. 


i 


Q. Where have you been carrying on your work 
as sugar boiler and chemist ? 

A. Lately in Kohala, the last ten years in Kohala, 
seven years at Kohala Sugar Company and one year 
at Niulii, and I believe I went there after I was at 
Hawi.. 

Q. I will ask you where you were on the 18th day 
of October, 1912, at the time when a fire occurred on 
a part of Halawa Plantation ? 

A. I was in Kohala Plantation. 

Q. After that fire occurred, did you go to Halawa 
Plantation ? A. Yes. 

. When? A. On the 19th. 
. Of October ? A. Yes. [216—189] 
. For what purpose? 
Taking off the burned cane, or boiling it. 
Did you see the burned field ? A. I did. 
Did you see the fire at all? A. Yes, I did. 
That was on the 18th? A. Yes. 
. What were you doing there? 
. I helped to put the fire out. 
. You have already stated that you went over on 
the 19th to take care of the boiling of the sugar. 
State just what you did in that connection. 
A. We tried to take the cane off as quick as possi- 
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ble, worked long hours, and ground and boiled the 
sugar. 

Q. I will ask you whether or not all the burned 
cane was milled at the Halawa Mill? 

A. I believe a small portion went to Union Mul 
and Niulii. 

Q. Was there any portion of the burned cane that 
went to any other place? A. Not that I know of. 

Q. How much sugar, can you state how much sugar 
was produced at the Halawa Mill from the burned 
cane? A. Exactly 200: tons. 

Q. Was there any other sugar produced from the 
cane that was burned, other than this 200 tons and 
that milled at Union Mill and Niulii? 

A. I don’t think so. 

Q. There was not? A. No. [217—190] 

Q. How long did it take to grind and mill the 
burned cane which was milled at Halawa? Have you 
got a record of that, have you a record from which 
you can tell that? 

A. Yes, I have a little record of that. 

. Isit a correct record ? 

. This only a memorandum I have here. 

. Is it a memorandum you made? A. Yes. 

. At the time? A. Yes. 

. Is it correct? A. Yes. 

. Refreshing your memory from that memoran- 
dum, will you state how long it took? 

A. We started on the 19th and finished on the 30th. 

Q. State how continuously the mill was run grind- 
ing that cane during that period ? 
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A. The mill was run all sorts of hours running up 
to 2 in the night time and I think there were two oc- 
casions where we ground up to 3 in the morning, that 
would mean 21 hours running, steady running. 

Q. What is the usual and most efficient period dur- 
ing which the mill is kept running per day at Ha- 
lawa? A. About 11 or 12 hours per day. 

@. Can you state, Mr. von Arnswaldt, how many 
tons of cane it took to produce a ton of sugar of that 
burned cane? Have some memorandum by which 
you can refresh your recollection as to that? 

A. Yes. 

Q. Is that memorandum correct? 

A. Yes. [218—191] 

Q. Will you give us that? 

A. From the burned area at Halawa, it took 12.39 
tons of cane to make one ton of sugar. 

Q. That is correct ? A. Yes. 

Q. How many tons of cane were ground? 

A. Two thousand, four hundred and seventy-nine 
tons of cane were ground. 

Q. How many tons of cane per day, that is the 
average, have you got that? 

A. I haven’t got it here, but you can easily figure 
it. 

Q. Merely a matter of dividing? 

A. Total cane by the day’s grinding. 

Q. How many days were there consumed in grind- 
ing this cane? 

A. From the 19th to the 30th—thirteen days, in- 
cluding Sunday. No, it is 12 days. 
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Q. Have you the data showing the analysis you 
made of that sugar cane and juice? A. I have. 
Q. Will you state what it was? 
A. The first milled juice was: 


Density 17.6 
% of Sucrose 14.74 
Purity 83.7 


Q. Is that for the first day? 

A. No the whole period. 

Q. I want to know how the cane which was milled 
in the part, part of the period of grinding compared 
with that toward the end? 

A. I have two samples of first milled juice on the 
19th, which had: 

Density of 18.8 
Sucrose 16.45 
Purity 86.9 
[219—192]} 
Q. Go on. 
A. The second sample we had on the 19th was: 
16.18 Sucrose 
85.2 Purity 
iS). Brix. 
Q. Now let us have the end of the period. 
A. On the 29th the first milled juice was: 
16.18 Brix 
13.40 Sucrose 
79.8 Purity. 


Q. Did you have any other analysis toward the 
end? 
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’ A. Yes, on the same day: 


16.8 Brix 
13.31 Sucrose 
79.2 Purity. 


Q. Have you any for the last day of grinding, the 
30th ? 

A. No, I have not. I think we finished on the 
30th in the night, if I remember right, in the morn- 
ing. 

Q. The night following the day of the 29th? 

A. Yes. 

(. So that it would be 11 days grinding instead of 
129 A. Yes. 

Q. Comparing: the results of your analyses at the 
beginning of the period with those at the end, so 
that the jury may understand, what difference did 
they show? 

A. Indicates that the juice, the first milled juice 
on the 19th was pretty fair juice; and that the juice 
on the 29th was rotten. 

Q. Due to what, would you say why there was 
this difference? A. Sour. 

Q. That is, the juice in the cane became sour to- 
wards the end of the period? 

A. Yes. [220—193] 

Q. What was the condition of the weather 
throughout the 11 days of grinding? A. Wet. 

Q. Raining? A. Yes, heavy. 

Q. When did it begin to rain? 

A. I believe it rained on Sunday, I believe it 
rained a little on Sunday, because I remember the 
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traction engine from Kohala came over and got 
stuck. 

Q. And after that? 

A. Wet, it rained off and on. 

Q. How long was it after you started grinding be- 
fore you noticed that the cane, or juice was begin- 
ning to deteriorate or be poor in quality? 

A. That is a pretty hard thing to tell, because 
there was some cane riper than the other, and being 
all mixed up you could hardly tell the date when it 
started to ferment. 

Q. How long does it ordinarily take cane which 
has been burned to begin to get sour or ferment from 
the time the burning takes place? 

A. I should think under ordinary conditions after 
the third day. 

Q. It begins to get poor after the third day? 

A. Yes. 

Q. In the taking off of this burned cane and in the 
milling of it, I will ask you whether or not under the 
conditions prevailing there and the facilities you 
had at hand, the crop could have been harvested in 
a shorter period of time than it actually took? That 
is, could it have been milled and taken care of in 
less time than it actually took? 

A. No. [221—194] 

Q. Why not? 

A. For the reason that mill capacity was brought 
up to over the limit, and the cane couldn’t have been 
brought in any quicker, couldn’t have got it there. 

Q. Can you tell me what the total sugar extrac- 
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tion was for the burned cane? 

A. You mean tons of sugar manufactured? 

Q. The percentage of extraction, the percentage 
of the total sugar. 

A. You mean the total sugar which was actually 
in the cane? 

Q. Yes, the percentage. 

A. 11.79% sugar in the cane. 

Q. And what was the total extraction from the 
sugar, the percentage. What percentage of the 
total sugar in the cane was actually extracted? 

A. There was 200 tons. 

Q. I mean the percentage, there being 11.79% 
sugar in the cane, how much of that was recovered, 
what percentage of sugar was recovered ? 

A. I haven’t got that figure here at all, I figured 
mine out according to tons of sugar. 

Q. Mr. von Arnswaldt, you have already testified 
regarding some of the cane being more matured than 
others, what was the general stage of maturity of 
that cane, throughout, was it ready for harvesting 
and milling? A. No. 

Q. When would it have been ready in the ordi- 
nary course of events? 

A. May or June, that is the months to harvest. 

Q. That is when the crop would naturally have 
been harvested ? A. Yes. [222—195] 

Q. Having been at the fire when the fire was 
Sweeping through the field, I will ask you if there 
was any thing else that might have been done to: 
Save the field, or some further portion of it, than. 
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was done? A. I don’t think so. 

Q. What had been the weather conditions prevail- 
ing prior to the date of the fire, as to whether it had 
been wet or dry? A. Very dry. 

That is all. [223—196] 

Cross-examination. 
~ Q. What would you say would be a fair analysis 
of cane? You said before that your analysis of the 
19th was pretty fair, what would be a fair analysis? 

A. For instance you had cane that show 20 brix, 
density, and had a percentage of 18 sucrose, that 
would be fine. 

Q. How much purity? A. That would be 90. 

Q. What would be a good analysis? 

A. Average, a good average analysis would a per- 
centage of sucrose of 17. 

Q. How much brix? A. About 19. 

Q. Purity? 

A. The purity would be 89.4 in that case. 

Q. That is what you would call a good general 
average ? A. Yes, a good general average. 

Q. How long did you work at the Halawa Planta- 
tion? On that occasion, just during the time that 
the burned cane was milled? A. Yes. 

@. Have you ever analyzed sugar cane in that dis- 
trict of a similar kind as the burned cane that was 
milled, showing an analysis of less than 16.8 brix? 

A. Yes, I have. 

Q. What was the lowest? 

A. I think the lowest I ever worked was 9. brix; 
4.60 sucrose, and 51.7 purity. [224—197] 
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Q. Was that cane, or something else? 

A. They called it cane. 

Q. That cane wasn’t the same as this burned. 
cane ? A. No. 

Q. If your 16.8 was rotten, what will this be? 

A. This was worse than rotten. 

Q. In making your analysis of cane, you make two 
analyses do you, one of the juice itself and one of 
the cane? A. Yes. 

Q. What was your general average of the cane, 
you have given us the general average of the juice? 

A. In making an analysis of the cane, you take the 
fibre, there being only fibre and solids in cane. 

Q. Did you make an analysis of that showing the 
solids and fibre? A. Yes. 

Q. Did you make a general analysis along that 
line? A. Yes. 

Q. Will you let us have that? 

A. I haven’t got it here. It is 11.78 sugar and 
12.34 fibre. 

Q. That is then, the average for all the cane that 
was milled from the burned area? A. Yes. 

Q. I understood you to say, Mr. von Arnswaldt, 
that you were not employed regularly at the Halawa 
Mill at the time the fire occurred? A. No. 

@. You were employed there only during the time 
the burned cane was being harvested and milled, is 
that correct? A. Yes. [225—198] 

Q. During that time you became familiar with the 
working capacity of the mill, its grinding capacity, 
boiling capacity, ete.? A. I did. 
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Q. What sort of mill was that at that time, how 
many roller mill? 

A. It is a two 3-roller set and 1 2-roller set, that 
would be a 8-roller mill. 

Q. Was it working in first-class condition at the 
time, so far as grinding operations were concerned ? 

A. It was overworked. We had to open the mill 
up so that we could get more cane through, get more 
quantity of cane through per hour than would have 
been under ordinary conditions. 

Q. What do you mean by opening it up? 

A. Open the mill up to get more space between 
the feed rollers, between the rollers. 

). According to that you wouldn’t get a very high 
percentage of juice extraction ? Ao: 

Q. Aside from the fact that you had to open up 
the rollers, was the mill itself, so far as grinding 
operations were concerned, running in good order? 

A. The mill itself, yes, the mill itself was in good 
order. 

Q. How about the boiling capacity of the mill at 
that time, was it in good order? A. Yes. 

Q. Did it handle the juice extraction, all the juice 
extraction that you got from the rollers? 

A. It did to a certain extent, good as possible. 
The boiling-house was overcrowded, there wasn’t 
enough capacity to hold low grade sugar. [226— 
199 | 

Q. Was there any loss in the final output due to 
that overcrowded boiling system? A. Yes. 

Q. What percentage loss? 
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A. The total loss in the boiling system would be, 
was at that time 23.01%, that is just in the boiling- 
house, not in the mill, exclusive of grinding. 

Q. That is, I take it a certain amount of juice was 
extracted and due to the fact that the boiling system 
was over-crowded, a certain percentage of the juice 
could not be turned into sugar, and that the amount 
of loss due to that cause was 23.01%, is that correct? 

A. Yes. 

@. What was the loss of juice owing to the open- 
ing up of the rollers, what was the percentage of 
loss? 

A. Loss in the grinding was 11.24. 

Q. Out of the 200 tons of sugar produced, did you 
have only one grade of sugar or more than one? 

A. Two grades. 

Q. How many tons of No. 1? 

A. We manufactured No. 1, 194.56 tons. 

Q. And the difference between that and 200 would 
be No. 2? A. Yes. 

Q. What is the normal loss in the percentage of 
Juice extraction in 8-roller mills if the rollers are 
not opened, in any mill, is it possible to give a fair 
estimate as to that? 

A. Depends on the plant entirely, 

Q. So you don’t know what the normal loss is as 
to that proposition in that Halawa Mill? [227— 
200] 

A. I could only go by figures, reports from previ- 
ous years, for instance, the year 1912. 

Q. What figures have you there, your own figures, 
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or figures of the office? 

A. For 1912, I have figures from the office. I 
wasn’t there, [ didn’t make up the figures. 

Q. Under normal conditions there is some loss, is 
there? A. Yes. 

Q. In analyzing cane juice, you first, I believe, 
ascertained the density, sometimes called brix, is 
that correct? A. Yes. 

Q. Then you ascertain the amount of sucrose in 
the juice ? A. Yes. 

Q. And to obtain the purity, divide the sucrose by 
the density or brix? 

A. Yes, and multiply by 100. 

Q. Now, in boiling the juice, you obtain No. 1 
sugar from the first time boiling the juice? 

A. Yes. 

Q. And No. 2 from the second time? 

A. Not the juice, that is the molasses, the run-off 
from your first sugar. 

Q. You boil that and get No. 2: sugar? A. Yes. 

Q. Is there any molasses left? A. Yes. 

Q. I will ask you to give us the quantity out of 
that burned cane, the total quantity of sugar left 
after you got the No. 2 sugar? 

A. I don’t know the quantity. [228—201] 

Q. You made no record of that as to how many 
tons? 

A. You mean the quantity left over after all the 
cane was boiled? 

Q. Yes. A. I don’t know. 

Q. After you get the first sugar out, there 1s a cer- 
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tain quantity left, of molasses, that was boiled over 
and out of that you got the number 2 sugar? 

A. Yes. 

Q. Did you make a record of whatever measure 
you used, whether tons, gallons, or what that was 
left out of the No. 1 sugar? 

A. The whole house was full after we finished, all 
the tanks were full. When we started all the tanks 
were full, so we left the same as we started with. 

Q. Except that there was less sucrose when you 
started to get out the number 2 sugar in the mo- 
lasses? 

A. There was no more No. 2 sugar on hand when 
we started than when we finished. 

Q. After you got out the No. 2 sugar out of this 
lot of burned cane, were all the tanks full with 
molasses ? A. Yes, they were all full. 

Q. Could you tell how much sugar was left in the 
molasses after you got out the number 2 sugar? 

A. No, I haven’t made any tests. 

Q. Is it not the usual thing in the manufacture of 
sugar at the end of grinding a certain lot of cane, 
there is always left, a certain lot of molasses car- 
ried over to the next grinding? 

A. Yes, always molasses carried over to the next 
crop. 

@. What size tanks were these in which molasses 
is kept? 

A. I believe they were maybe five feet long, four 


feet wide and a foot and a half deep, I think. [229 
—202] 
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Q. How many of those tanks were there? 

A. I don’t know. 

Q. Were they all the same size? 

A. No, I don’t think so. 

Q. Were they full at the time you left the mill? 

A. Yes, I believe they were all full, excepting 
three, I guess three or four. 

Q. From your experience as a chemist and boiler 
of sugar, can you give us an estimate of how much. 
sugar could have been obtained from that? 

A. I guess you could have made about in the 
neighborhood of 30 or 35 tons more. 

Q. Of sugar? A. Yes. 

Q. The other day I put this question to Mr. Als- 
ton: Would it be a fair proposition to ask an expert 
to give us his answer to this problem or proposition. 
Take 10 tons of cane with a purity of 84.1 and take 
another lot of cane, 10 tons, with a purity of 90.1, 
and with the sucrose and density being equal, could 
you tell how much sugar could be obtained from one 
lot and how much from the other? Is it possible to 
answer such a question? 

Question objected to. 

Question withdrawn. 

Q. Taking 10 tons of cane, analyzed at 84.1 in 
purity and taking 10 tons of cane analyzed at 90.1 
in purity, and with all other things being equal in 
the analyses of both lots, how many tons of sugar 
would you be able to produce in one lot and how 
many tons of sugar in the other lot? [2380—203] 

A. All other things being equal, you can’t change 
the purity. 
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Q. If all other points are equal then the purity 
will also be equal then, is that correct? A. Yes. 

That is all. 

Redirect Examination. 

Q. I will ask you what made it necessary to open 
up the mill in order to mill this burned cane, to open 
it up wider than you would under ordinary circum- 
stances? A. To grind more. 

Q@. What was the occasion for wanting to grind 
more, why was it necessary to grind more? 

A. Because we had to take this cane off quick. 

Q. For what reason? 

A. Because it was burned. 

Q. I understood you to say on your cross-exam- 
ination, Mr. von Arnswaldt, that when you com- 
pleted your work in connection with this burned 
cane, that the coolers contained a certain amount of 
molasses which would naturally be carried over to 
the next grinding season? A. Yes. 

Q. How did the quantity of the molasses so left in 
the coolers after you completed your work compare 
with the quantity of molasses in the coolers when 
you began? A. Just about the same. 

Q. You are speaking now of quantity or quality? 

A. Of quantity. 

Q. How about the quality as compared with that 
that was in the coolers when you began? [231— 
204 | 

A. The quality might have been a little better 
after the burned cane, because there was no No. 2 
sugar. 
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Q. Would there be any material difference ? 

A. Not very. 

Q. In dealing with the last question asked you on 
your cross-examination, in which you were asked to 
state what would be the difference in the case put 
to you by counsel, of one quantity of cane where the 
priority was 84.1 and another case where the purity 
was 90.1, you say if all other conditions were equal, 
the purity would also be the same? A. Yes. 

Q. And to account for this difference in the pur- 
ity, what other conditions would have to exist to 
make that difference ? 

A. The sucrose has to be either higher or lower or 
the density higher or lower to get another purity. 

Q. So that when you say if the conditions are the 
same, resulting in the same purity, that would mean 
all the conditions, the amount of brix and the 
amount of sucrose? A. Yes. 

That is all. 

Recross-examination. 

Q. In dealing with the question of the loss in the 
recovery of sugar from the milling of this burned 
cane, I understood you to testify that on account of 
the boiling-house being overcrowded, there would be 
a certain loss? A. Yes. 

Q@. And that in one instance the loss due to the 
boiling side was 23.01%? A. Yes. [2382—205] 

Q. And that the loss in the grinding was 11.24% ? 

ie es: 

Q. Now, you have said that the loss that was occa- 
sioned in the milling, being due to the opening up of 
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the mill on account of the greater quantity of cane, 
now, why was there this loss in the boiling opera- 
tions? 

A. Because we wasn’t able to boil No. 2 sugar and 
because the juice was not as good as ordinary, the 
purity was low. 

Q. In other words, the boiling-house was over- 
crowded ? A. Yes. 


Recross-examination. 

@. You say you didn’t boil No. 2 sugar, you gave 
that as one reason, you couldn’t boil No. 2 sugar be- 
cause there was no place for it? 

A. I mean not being able to boil it on grade, I had 
to boil it on proof. 

Q. Then the fact that you couldn’t boil No. 2 
sugar was not due to the overcrowding of the bou- 
ing system ? 

A. No, it was due to the quality of the juice. 

Q. And the fact that the boiling-house was over- 
crowded was one cause and the fact that you couldn’t 
boil No. 2 sugar was another cause? A. Yes. 

Q. With the same amount of cane and the same 
kind of cane run through the mill when the rollers 
were closes and the same amount run through with 
the rollers open, would there be any difference in the 
Juice of the cane? 

A. Yes, there is. [233—206] 

Q. What difference would there be, would the 
juice be better or inferior if the rollers are in their 
normal condition, would the juice be better or infe- 
rior than that when the rollers are opened ? 
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A. When the rollers are open it would be better 
juice. 

That is all. [234—207] 

[Testimony of J. Atkins Wight, for Plaintiff 
(Recalled) | 

Direct Examination by J. ATKINS WIGHT. 

Q. How long had you been manager of Halawa 
Plantation at the time of this fire? 

A. About five years. 

Q. I will ask you if you are familiar with this par- 
ticular field of cane which was swept by this fire 
prior to its being planted, immediately prior to its 
being planted ? A. I was. 

Q. How long before that time had it been since 
the last crop had been taken off of that field? 

A. About a year. 

Q. What was done with that field during that per- 
iod ? 

A. It was allowed to lie fallow for some time, and 
on the higher elevations stable manure was applied, 
and mud from the mud presses. 

Q. What was done to this field, to prepare it for 
the planting of the crop of cane that was burned ? 

A. After being allowed to lie fallow for the neigh- 
borhood of about eight months, it was first ploughed. 
Then it was limed, and after a space of about six 
weeks, it was given a second ploughing, a large 6- 
wheel plough went over it first, followed by a 10-inch 
plough in the same furrow, giving it a greater depth. 

Q. Was anything else done? 

A. Green soiled. 
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Q. That is the growing, is it not, of these lagoons? 

A. Yes, lichens. 

Q. What was done with that? [235—208] 

A. After they had grown to a_ considerable 
heighth, anywhere from 20 to 24 inches, prior to this 
the land was ploughed, and then sown, and after they 
got up to 20 or 24 inches, they were ploughed up 
with mule ploughs. 

Q. What influence has this upon the land? 

A. Considerable. 

Q. What is that? 

A. Gives the land a rest, and when you start to 
plough it, the stock roam on it and naturally left 
quite a lot of dumpings, there is quite an amount of 
grass and vegetation generally and this being 
ploughed and turned over increases the fertility of 
that soil. 

Q. What does this green soiling do for the land? 

A. It acts as a manure and also draws nitrogen 
from the air into the soil, which is a great benefit to 
cane, one of the principal elements in cane culture. 

Q. This field was planted in 1911, was it not? 

A. Yes. 

Q. About what time? 

A. During the latter part of July and finished, if 
my memory is correct, about the first or second week 
in August. 

Q. When you testified before, didn’t you say it 
was planted in May, June or July ? 

A. No, I said June, July and August. 

Q. Whatever testimony you may have given be- 
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fore, this which you now give is correct, is it not? 

A. This is correct. [236—209'] 

Q. When would this crop have reached its matu- 
rity if it had not been burned? 

A. That is a rather hard question to answer for 
this reason, Caledonia cane is not a cane known to 
tassel freely. In certain years it will tassel quite 
freely and other years it will not, and when you 
speak of cane coming to maturity, as a rule is meant 
it has tasseled, so that Caledonia cane, in a way, you 
couldn’t say it every reaches under ordinary condi- 
tions, true maturity. 

Q. When would this crop have been in the best 
condition to harvest, so far as producing the best 
yield’ 

A. In my estimation during the months of April, 
May and June. 

Q. How long have you been in the sugar planting 
business, yourself? A. Twenty-four years. 

Q. When you said that it would have come to the 
best stage for harvesting, so as to produce the best 
yield, in April, May or June, of what year did you 
mean ? A. 1918. 

Q. How would you say the condition of the cane 
was at the time of the fire as compared with the con- 
dition it would have reached later in the months of 
April, May and June for the purpose of harvesting ? 

A. There was no comparison because the cane had 
not reached its full growth, and it was what we would 
call immature. 

@. When did you first learn of the fire? 
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A. On the morning of the 18th of October, Friday, 
about between 10 minutes to 8 and 8, as near as I can 
make out. 

Q. What did you do, how did you learn of the fire? 
[237—210] 

A. I just sat down to breakfast when I heard the 
bell ring, and I rushed out on the veranda and over 
to the office, which was less than 200 feet from the 
house, and I looked out to see what was the matter, 
as a rule, when the bell rings, it indicates that there 
isa fire. I saw nothing, and I called out to the man 
ringing the bell. He said there was a fire and pointed 
towards Niulii, towards this Aamakao section; I 
looked over there and saw the smoke. I jumped on 
my horse and ran as quickly as possible to the fire. 
I had the luna at the house at the same time, and I 
told him to get all the men on the plantation and 
bring them to the fire. 

@. Were they there? A. Yes, all the labor. 

Q. Was any other assistance brought to the fire? 

A. Yes, the Kohala Sugar Company sent over 
about 110 men, and N iulii somewhere about 30. 

@. Any others ? 

A. And all the plantation men. 

@. What did you do when you arrived at the fire? 

A. When I got there, right at the junction of these 
two section roads, in the middle of the field, the fire 
was sweeping through this lower section, No. 2. 

®. Referring to this map in evidence, Plaintiff’s 
Exhibit 10, these roads where you say you came to 
at the intersection of the two, just point that out to 
the jury. 
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(Witness indicates point on map.) 

Q. You are now pointing to the place where the 
section road in the middle of the field which runs 
from east to west, joins with the plantation road run- 
ning mauka and makai? [238—211] 

A. Yes. J jumped off of my horse and said to the 
men, you go along this road, the makai side, and 
back-fire, the road running east and west. I started 
at this corner of the road going mauka and makai 
and back-fired for a short distance and had to stop 
on account of the smoke, which prevented me from 
going any further. When I came back to this sec- 
tion road, away from the smoke, I listened and I 
heard the fire cracking a little distance in from this 
road. 

Q. This is on the west side of the plantation road, 
running mauka and makai? 

A. Yes. There is a little hollow there, and the 
fire had jumped down into that. When I found the 
fire had jumped into that section, by that time there 
was quite a big gang of men, who had been working 
close, at the mill and the stable and the teamsters, 
quite a big gang. 

Q. In numbering on the map, the westerly portion, 
that part on the westerly side of the road running 
makai and mauka as 1, and the makai portion, that 
portion lying makai of the section road running east 
and west and on the easterly side as 2, and the re- 
maining portion just mauka of the section road run-. 
ning east and west as No. 3, —. 

A. The fire had got into what is here, section 1. 
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I started the men from above this point cutting a 
roadway. 

Q. Pointing a short distance mauka of the inter- 
section of the two plantation roads? 

A. Yes, on the west side of the section road. And 
cut a roadway right through this to the edge of the 
gulch, taking an angle of about this direction, trying 
to keep ahead of it, westerly and slightly mauka, 
roadway cut in; I suppose not less than 10 feet in 
width, running right through the field. [239212] 

Q. For what purpose? 

A. Trying to head the fire off, to save this section 
above. Before the men had got it cut, the fire had 
already jumped this road, myself being behind clear- 
ing up the rubbish and trash. I was there so long, 
two men came looking for me, thinking I had got 
between the fires. I saw the fire jump right across 
this section, this piece. When I came out, I found 
that the fire had jumped also into this section 3. I 
don’t know how far these men went, but I saw them 
start to back-fire, but how far they hback-fired, I 
couldn’t say, but it had jumped the section road and 
had swept into this piece over here. When the fire 
was out on the mauka side—previous to that I 
couldn’t get on the mauka side owing to the fire. The 
fire had burned all this mauka piece in here, section 
2. I was about to come down below. When I got 
there, the men had already cut a piece running from 
the road on this side, westerly side, straight to the 
gulch through the section straight westerly along the 
mauka piece that was saved. The fire jumped that 


Halawa Plantation, Limited. 220 


(Testimony of J. Atkins Wight.) 

and came back in here further makai, then that got 
another lead from somewhere in here, then that 
caught the roadway straight to the Government road. 

Q. How much of the entire field represented by 
this map, exhibit 10, was burned by this fire? 

A. All this section 2, with the exception of this 
little piece, all of number of three, and all of number 
1, with the exception of this little piece. 

Q. Those two little pieces observed as the excep- 
tions you have pointed to as being that portion of the 
map marked, area saved from fire, 7.89 acres, is that 
correct ? A. Yes. [240—213] 

Q. I will ask you if you have ever had any expe- 
rience with burning cane before? A. I have. 

Q®. In your work as a plantation manager ? 

A. Yes. 

Q. I will ask you if, in your opinion, anything 
could have been done to save that field that was not 
done with the equipment at hand? 

A. Nothing more could have been done. Every- 
thing possible was done. 

Q. Could you have gotten additional assistance, 
more than you did have? A. We could not. 

Q. Did you observe whether or not any wind was 
blowing that morning? 

A. In the early part of the morning there was just 
the usual wind blowing, so far as I remember. 

Q. What do you mean by the usual wind ? 

A. Pretty stiff breeze from the east. 

Q. Is that the trade wind? 

A. Commonly called, I believe, the trade wind. 
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Q. How was it blowing at the time you arrived at 
the fire? A. Blowing a good, stiff wind. 

Q. In what direction? A. From the east. 

Q. About what time was it when the fire was finally 
put out? A. About half-past nine. 

Q. Was there any other cane growing in the im- 
mediate vicinity of this field, or adjoining this field, 
which was as far along in its growth as this field? 

A. Yes, a small section. [241—214] 

Q. Where? 

A. On the east boundary, there was a small sec- 
tion on the east side. 

Q. Of the field? A. Field No. 2. 

Q. Right between that field and ;jthe Government 
road? A. Yes. 

. What cane field was that? A. Kuleana. 

Q. That was marked on the map, exhibit 10, 
‘‘Kuleana planted in cane by Freitas’? A. Yes. 

Q. Down in the makai and easterly corner of the 
field, as shown on the map? A. Yes. 

Q. Are there any trees growing between that 
kuleana and the field, proper? A. No. 

Q. How is it marked off? A. Fence line. 

Q. Are there any trees growing about those prem- 
ises at all? A. Yes. 

Q. Where? 

A. On the makai, running along the Government 
road, and on a portion of the easterly boundary. 

Q. Where, with reference to this Freitas kuleana? 

A. Immediately above. 

Q. How far do they extend? 
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A. Up to the top of the burned cane area and fur- 
ther on. 

Q. You mean clear up to the mauka boundary? 
[242—215] 

A. Yes, on the east side. 

Q. What kind of trees are they as compared with 
the trees along the makai boundary? 

A. Same species. 

@. What was the condition of the cane in this field, 
just prior to the burning of it, when the fire took 
place? 

A. I consider it the best field of cane ever grown 
on the plantation. 

Q. As a plantation manager, I will ask you 
whether you have ever had any experience in making 
estimates of what can fields will produce in cane and 
sugar ? A. I have. 

@. For what period of time? 

A. For about 12 years. 

Q. Are you familiar with the conditions of weather 
and otherwise that might affect the crop of cane, 
which existed at the time the fire took place and the 
time when you say the field would have been in the 
best condition to harvest? A. I was. 

Q. Bearing that in mind, I will ask you what, in 
your opinion, that field of cane would have produced 
if it had not been burned and had been permitted to 
remain on the ground until the proper time for har- 
vesting ? 

A. I think it would have yielded six tons of sugar 
to the acre. 
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Q. In order to be on the safe side so that there will 
be no possibility for exaggeration, what would you 
say would be the lowest, conservative estimate of the 
yield that field would produce in sugar? 

A. I don’t think it would have gone less than 51/, 
between 514 and 6tons. [243—216] 

Q. I will call your attention to the fact that ap- 
pears in the testimony that the sugar produced from 
the area left unburned was 4.72 tons to the acre, bear- 
ing that fact in mind, would that change your opin- 
ion as to what the whole field would have produced 
had it been allowed to stand until the proper time 
for harvesting ? A. No. 

Q. Why not? 

A. I consider the section that was left unburned 
was of an inferior stand to the burned field. It was 
right alongside the Government road where iron- 
wood trees are growing, and cane never does well 
alongside of ironwood trees, and for quite a few feet 
in it was really inferior cane owing to the trees, and 
then the field in that portion was wind swept to a 
certain extent, owing to the fact that there is more 
or less of a slope in this part here which is wind 
swept. 

Q. To what extent would you say there was such 
inferior cane, where was that? 

A. Along the Government road. 

@. On what side? 

A. Mauka side of the Government road. On the 
makai side of the field, running the full length of the 
unburned section. 
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Q. What about the section beyond the unburned 
section, over to the easterly boundary ? 

A. Same condition as far as the trees are con- 
cerned. 

Q. Is there any difference in the lay of the land 
from the unburned section over to the westerly 
boundary of the entire field ? 

A. Kind of a swail. [244—217] 

Q. What about the cane growing there as com- 
pared with the unburned area just prior to the fire? 

A. Much better condition. 

Q. You have testified that on the easterly bound- 
ary of the premises from the Freitas kileana and 
running mauka, there were trees? A. Yes. 

Q. What about the cane adjoining those trees, as 
compared with the cane along the Government road 
on the makai side of the field ? 

A. The reason the trees were planted on the east- 
erly boundary was for protecting the cane from the 
wind. If there were no trees in there, you would 
get little or no cane anywhere from 50 to 75 feet\in, 
but having the trees, they protect the cane and you 
get a fair stand of cane up to about 20 feet of the 
trees, or sometimes less. 

Q. What was the condition of the cane along the 
line of the trees forming this wind-break on the east- 
erly side as compared with the cane on the makai 
side, next to the Government road? 

A. Much better. 

(. How do you account for that? 

A. Along that piece fertilizer had been used, along 
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the easterly boundary. Fertilizer and stable manure. 

Q. Hadn’t that been done on the makai boundary ? 

A. No. 

Q. Where was the burned cane milled? 

A. A portion was milled at Niulii, the greater por- 
tion at Halawa and a small portion at Union Mill. 
[245—218 ] 

Q. How many tons were milled at Union Mill? 

A. Eight tons. 

Q. At Niulii? A. Thirty. 

Q. At Halawa? A. Two hundred. 

Q. Was any of the burned cane milled at any other 
place besides those three ? A. No. 

@. Where was the unburned cane milled? 

A. At Halawa. 

Q. If the full field had been Jeft unburned and had 
been harvested as you say it would have been in the 
ordinary course of events in April, May or June, 
when the sugar milled therefrom have been sold, or 
shipped ? A. About July. 

@. At the same time as the sugar from the un- 
burned area was shipped ? A. Yes. 

Q. And would have been sold at the same time? 

AL rer 

Q. Are you familiar with the mill at Halawa? 

A. Yes. | 

Q. What would you say about the quantity of mo- 
lasses left in the coolers after grinding the burned 
cane as compared with the quantity when you began 
grinding that cane? A. About equal. 

Q. How about the quality ? 


Halawa Plantation, Limited. 283 


(Testimony of J. Atkins Wight.) 

A. Certain portions were inferior. 

Q. Which was inferior? 

A. The burned cane. [246—219] 

Q. What in your opinion, Mr. Wight, would that 
field have produced in tons of cane to the acre, had it 
not been burned, and had been harvested in the ordi- 
nary course of events? 

A. About 55 to 58 tons of cane to the acre. 

Q. I will ask you, Mr. Wight, whether or not at 
Halawa at that time, the cost of harvesting and mill- 
ing was kept according to the fields of the planta- 
tion? A. No. 

Q. How was it kept? A. As per crop. 

'Q. Over the entire plantation ? A. Yes. 

Q. What would be a fair basis of determining what 
it would have cost to harvest and mill this crop if it 
had been harvested and milled in the ordinary course 
of events, and had not been burned ? 

A. Take the crop of 1912 as a fair average. 

Q. If you take the average cost as shown by the 
books for 1912, I will ask you if that would run, if 
anything, higher or lower than what this field would 
have cost? 

A. J think this field would have cost a little less 
on account of being nearer to the mill. 

Q. Who can give us those figures of the average 
cost ? 

A. The bookkeeper at that time at Halawa Plan- 
tation, Mr. Mason. 

Q. What was done in order to harvest and mill 
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this burned field of cane after the fire had taken 
place? 

A. We got and stabled from Hawi Plantation 48 
mules with their drivers, also a great number of wag- 
ons from Hawi; mule teams, drivers and wagons 
from the Kohala Sugar Company; also borrowed a 
traction engine from the Kohala Sugar Company, 
but we were not able to use it but very little owing to 
the [247—220] weather conditions prevailing at 
that time. 

Q. What were the weather conditions prevailing 
after the time the fire occurred until the harvesting 
was finished ? A. Decidedly wet. 

Q. What had been the condition of the weather 
prior to the time the fire occurred? A. Very dry. 

Q. Were you familiar with the vegetation growing 
on the sides of the road above this field and through 
the lauhala trees between the place where the fire 
started and the cane field itself? 

A. The weather conditions has been very dry, and 
naturally the loose vegetation was dry. 

Q. Could you have gotten any more assistance than 
you did get for the purpose of harvesting and mill- 
ing this crop? A. No. 

Q. What about your own plantation laborers, what. 
proportion of them did you use? 

A. Every available man was put on for harvesting. 

Q. How soon was the mill started in its work of 
grinding this cane? 

A. Ten o’clock Saturday morning, the 19th. 

Q. Could it have been started any sooner? 
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A. No. 

Q. Why not? 

A. The mill had been dismantled, after the com- 
pletion of the 1912 crop, and certain portions were 
to be sent to Honolulu, for repairs, and they all had 
to be put back again. 

Q. Were they put back again? 

A. Yes. [248—221] 

Q. How continuously was the mill run during the 
period of grinding the burned cane? 

A. I ecouldn’t tell exactly the hours, but I think it 
was from six to 11 at night, and on one occasion to 
3 in the morning. 

Q. What is the normal period during which the 
mill is kept grinding under ordinary conditions? 

A. From 6 to 5, about 11 hours. 

Q. Who can supply the figures of the actual costs, 
disbursements for harvesting this crop and milling 
it? A. The bookkeeper. 

Q. I am speaking as to the cost? 

A. The bookkeeper, Mr. Mason. 

Q. What was the condition of the Halawa Mill 
when it was in running shape during the 1912-1913 
crop? A. Its record has been considered good. 

Q. How near is this field to the mill? 

A. The top end of it would be not more than a 
quarter of a mile and the bottom of it anywhere from 
half a mile to three-quarters of a mile at the most. 
Between half a mile and three-quarters of a mile. 

Q. In using the average cost of harvesting and mill- 
ing the 1912 crop as an average basis of what it would 
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have cost to grind and harvest this field in the ordi- 
nary course of events, is there anything else, any 
other element which would reduce the average cost, 
than the fact that the field was nearer to the mill ? 

You said a little while ago, if anything, it would 
cost less to harvest and mill this field if it had not 
been burned, than the average cost on the plantation 
for 1912. You have stated that one of the conditions 
which would tend to make it lower would be the fact 
that it is located near to the [249—222] mill, is 
there any other element? What about the stand of 
the cane? 

A. The stand of the cane was very good, and as a 
rule in cutting, and especially good cane, the expense 
can be decreased on the individual field. 

That is all. [250—223] 


Cross-examination of J. ATKINS WIGHT. 

Q. Was there anything else that occurred in this 
connection ? 

A. The only thing was in the harvesting. It was 
so wet that it necessitated us in a great many in- 
stances putting on from 12 to 20 mules to pull a load 
up, and the last day we had to put on more mules, and. 
the road got so bad that the wagons sank very nearly 
to their axles, and we had to abandon the road com- 
ing up through the field, and cut through the field 
itself; the road was so bad we couldn’t use it. There 
were places where the wheels went out of sight. 

Q. I will ask you if with the assistance you were 
able to get and the equipment you had, if it would 
have been possible for you to have gotten that field 
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harvested any sooner? 

A. Under the weather conditions, no. If the 
weather conditions were good, we might have gotten 
it off a little sooner. 

Q. Could it have been ground any sooner ? 

A. No. 

Q. What difference does it make, if any, to a field 
of cane which has been burned and is left before it is 
ground for a matter of 4 or 5 and up to 11 days? 

A. It is a well-recognized fact that cane, after be- 
ing burned, begins to deteriorate materially after the 
third day, and increases day after day. 

Q. When was it that it first began to rain after the 
fire took place ? A. On the night of the 18th. 

Q. The very night of the day that the fire took 
place ? A. Yes, 

Q. And continued how long? 

A. Continued right to the end of the harvesting of 
that field. [251—224] 

Q. You said that on the 14th you and Mr. Bluett 
made a survey of this section of the land where the 
cane was burned? <A. On the 14th of this month. 

Q. You assisted Mr. Bluett? A. Yes. 

Q. How high was the cane growing at the time you 
and Mr. Bluett made that survey? 

A. Some cane was standing about that high, say 
about three feet to three and a half which was the 
highest and gradually went down to nothing, because 
the balance of the field had only just been harvested, 
I think within a few weeks. 

Q. Ratoon crop? A. Yes. 
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Q. Of the portion that was burned? A. Yes. 

Q. And the higher portion, that is, the portion that 
had the higher cane on it, was on the portion that was 
left unburned ? 

A. No, the portion that had been cut first of this 
1914 crop. Owing to the weather conditions the field 
was not harvested all at one time. 

@. How were you able to point out to Mr. Bluett 
the boundaries of the section that was burned ? 

A. I told him about where the boundaries were of 
this piece that had not been burned, and I gave him 
notes. J had taken measurements as soon as the un- 
burned cane was harvested in 1913, the balance of the 
field being in large cane, that is, cane anywhere from 
three to three and a half feet in height. There were 
distinct contours in the land where the unburned 
[252—225]| portion had been harvested from, and 
that was measured by me. 

Q. As to the other portion you only gave your best 
judgment as to where the boundaries existed at the 
time the fire occurred? 

A. The boundaries were most distinct because be- 
ing bounded on the mauka end by young cane and the 
east’ and west by gulches. No cane intervenes with 
the exception of a small kuleana, therefore, the 
boundaries were absolutely distinct. 

Q. I take it that you are quite familiar with the 
boundaries of that section of the Aamakao lands? 

A. Yes. 

Q. This is only a small section of that land? 

A. Yes, 


Halawa Plantation, Limited. 239 


(‘Testimony of J. Atkins Wight.) 

Q. The Jand on the westerly side of the gulch was 
another land altogether? A. Yes. 

Q. And the land lying on the easterly side is an- 
other ? 

A. It may be Aamakao land, but it is not known 
to us on the plantation as Aamakao. I rather think 
it includes Aamakao. The boundary of that field is 
divided by that gulch. 

Q. On the other side, or the easterly side of this 
land was the land planted in cane? 

A. There is a gulch intervening, and beyond that 
a little to the mauka, there is a piece in cultivation; 
there is nothing below it. 

Q. Kindly point that out? 

A. Here is the section road running through— 

Q. Section road between section 2 and 3? [253— 
226] 

A. Yes, running east, the road comes down this 
gulch, very deep gulch. 

@. Gulch on the east side of the plantation ? 

A. Running down to a point somewhere about 
here, comes around here, up again here, and there is 
another gulch coming down here. 

Q. How about the portion below, that is, towards 
the Government road and towards the makai easterly 
portion ? 

A. There is a severe drop from here down to the 
gulch where the two gulches meet, cutting this land 
off, and from there down to the Government road is 
taro. 

Q. Whereabouts would be the bottom of that 
gulch? 
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A. Would be at a point somewhere about here. 

Q. Then does the gulch follow the Government 
road, that is, to the makai, east corner of the land 
you have been talking about? 

A. No, not exactly. It follows along to a point 
here, and then takes another direction off here com- 
ing around to the bend. 

Q. Was this kuleana planted in cane at the time 
of the fire? A. It was. 

Q. Was it burned ? A. No. 

Q. Can you tell us why the cane in this kuleana 
was not burned, whereas the cane between that ku- 
leana and the eastern portion of the unburned area 
was burned ? 

A. This piece marked unburned should have been 
right up to this piece, this corner. Mr. Bluett did 
not understand my notes. 

Q@. Instead of having this portion on the westerly 
side of the section road running mauka and makai 
larger on the plan, it should have been smaller and 
the other side bigger? [254—227] That is, meet- 
ing the boundary of the kuleana? 

A. No, simply this portion as shown, should have 
been shifted a little further over so as to meet that 
‘*X%’’? mark on the boundary. 

Q. Was there any natural protection between the 
kuleana and the field on the mauka side of the kule- 
ana and section 2? 

A. Yes. First of all there was a fence running 
between there, and there is anywhere from 4 to 5 
feet left between the fence and the first row of cane, 
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4 to 5 feet on the mauka side and makai side, leaving 
a space of 8 to 10 feet between the two lines of cane, 
and the wind coming the direction it was, was blow- 
ing away instead of on to the Freitas portion. 

Q. Was there any ironwood trees along the Gov- 
ernment road which marks one side of the Freitas 
property ? A. No. 

Q. Along the Freitas property is the Government 
road much lower than that portion marking one 
boundary of the unburned area? 

A. This portion here there is little or no differ- 
ence, but as it goes down the gulch there is consider- 
able. 

Q. The easterly boundary of the land on which the 
cane was burned, which you showed to Mr. Bluett, 
was that also the boundary of the Aamakao land? 

A. It was the boundary up to a certain point. 

Q. Did you plant the trees on the land or near the 
boundary ? 

A. The bottom of the gulch, the stream bed is the 
boundary of that Aamakao land. 

Q. This is the cane boundary, then, that you 
pointed out, only the cane boundary? A. Yes. 
[255—228 | 

Q. The real boundary follows along the bottom of 
the gulch? Me Wiese 

@. As marked here? A. Yes. 

Q. How far were these ironwood trees planted on 
the easterly boundary of the land from the cane? 

A. Planted from the edge of the gulch. The trees 
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are planted some five or six feet down the side of the 
gulch. 

Q. From the top? 

A. Yes, this being the top where the cane is grow- 
ing, the trees are planted five or six feet, perhaps 
ten feet, down on the slope. 

Q. Giving a distance, then, of about ten feet from 
the cane to the trunks of the trees along the ground ? 

A. Yes. 

Q. The trees were planted, I believe, for wind pro- 
tection ? A. Yes. 

Q. The land along that easterly portion of the 
section you have been talking about, is it higher or 
lower ? 

A. Some portions are level and on other portions 
there is a slight rise. 

Q. The rise occurs at the mauka easterly corner? 

A. At about the point where that mark is. 

@. Where the letter ‘‘A’’ is marked? 

A. From there to the bottom is very level, from 
there to the top there is a bit of a rise. 

Q. Was the cane before it was burned along the 
row of trees on the easterly portion of this land the 
same as the rest of the cane towards the middle of 
the field, or was it inferior? [256—229] 

. Just about the same. 

. On what side would the difference be? 

. No difference, only a little inferior. 

. Say for a distance of about how many feet? 
. Not more than twenty feet, at the most. 

. A little inferior to the balance of the field? 
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A. Yes. 

Q. The cane on the unburned area near the Gov- 
ernment road you say was inferior to the balance 
of the cane, the inferiority was due to the trees? 

A. Yes. 

Q. And you considered that cane inferior to the 
cane along the easterly boundary of the field ? 

A. Yes. 

Q. Due to the fact that you had fertilized the east- 
erly boundary of the cane fields? 

A. Certain portion of it. 

Q. And had not along the makai boundary of the 
unburned area? A. Yes. 

Q. What portion did you fertilize along the east- 
erly boundary ? 

A. All of this corner in here running back into 
here, almost up to this section road—approximately, 
I can’t give it exactly. 

Q. Then along the point from say. B, that is along 
the easterly portion of section 2, to a point marked 
C. on this plan you fertilized ? 

A. Yes, with stable manure. 

Q@. And also from the point marked A on this dia- 
gram to the mauka easterly corner of section 3? 

A. Yes. [257—230] 

@. And towards the west? A. Yes. 

Q. So between C and A of the easterly portion of 
the land that was swept by the fire, you did not fer- 
tilize ? A. No, not with stable manure. 

Q. Did you fertilize it in any way? 

A. High-grade fertilizer. 
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Q. Is that superior to manure or inferior, as to 
the results? 

A. That is a pretty hard question to answer, be- 
cause the two fertilizers act differently, more or less, 
one acts on the cane itself, while the other stimulates 
the ground, so that it is pretty hard to compare the 
two. 

Q. Is there anything that existed at that time 
which caused you to fertilize the easterly boundary 
from B to Cand from A to the mauka easterly corner, 
and not fertilize rom C to A? 

A. Yes, the previous crop, more particularly that 
section had been poor in cane, which decided me to 
apply stable manure, to increase the fertility of that 
soil. 

@. Then do I understand you to mean that manure 
is better than high-grade fertilizer ? 

A. Stable manure was applied to that place and 
also high-grade fertilizer to that place as well, but 
the stable manure increased the fertility of that soil. 

Q. From the mauka easterly corner of the section 3, 
along the easterly boundary to the point adjoining 
the Freitas kuleana that was all fertilized with this 
high-grade fertilizer? A. The whole field. 

@. And added to this high-grade fertilizer, was 
this manure? A. Yes. [258—231] 

Q. Would that make the fertility of the land along 
B to C equal to that from Cto A? A. Yes. 

Q. C to A, then, was not as poor before you started. 
in to fertilize as C to B? A. No. 

Q. Did you put any manure along the other bound- 
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aries at the mauka part? 

A. No, not on the boundary. 

Q. Commencing on the boundary and working in? 

A. I did. 

Q. Manure on the westerly boundary of the land 
and working in? A. Certain portions. 

Q. You refer to portions that were in the same 
conditions as the portion between C and B? 

A. More or less. 

Q. Where did you put manure on the land? 

A. Manure was put on places known to be poor, 
and on the rises, the more exposed portions of the 
field. 

Q. You considered the higher elevations not as 
good as the others? A. Certainly. 

Q. Throughout the whole field, did you put on high 
grade fertilizer ? J. OES. 

Q. Including the unburned portion up to the Gov- 
ernment road ? A. Yes. 

Q. You didn’t put manure on the makai boundary 
of the unburned portion? A. I did not. [259— 
232] 

Q. For the reason that it didn’t require manure? 

A. I didn’t notice if it required it or not, and of 
course it was a distance from the mill, and also the 
supply was not enough. If there had been enough, 
that portion might have got it, and might not. In 
applying manure, the idea is to get the nearest point, 
instead of taking it a distance. 

Q. Did you prefer to apply it to land very poor 
in fertility ? A. Certainly. 
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Q. But you didn’t consider that this portion along 
the makai side of the unburned area was poor in 
fertility ? 

A. I didn’t to the extent that it would require 
stable manure. 

Q. About how wide were these section roads? 

A. Twelve to fifteen feet. 

Q. Now, coming back to the proposition of back- 
firing the fields. I believe you stated that when you 
came to the junction of those two section roads, you 
did something there? 

A. I did; I tried to back-fire. 

Q. Whereabouts? 

A. I was on the north and south road. 

Q. About what time was that when you reached 
that point ? 

A. Hight or thereabouts, or shortly after. 

Q. When you got there, I will ask you were you 
there before Mr. Watt and Mr. Watt’s men got 
there ? A. Before. 

Q. How far had the fire gone into the field at the 
time you arrived at this junction? 

A. It was near this section road here. 

Q. Pointing, now, in section 2 at a point about 200 
or 300 feet away from the section road? [260—233] 

A. I think approximately 200 to 300 feet from the 
section road, from the mauka-makai section road. 

Q. Had it proceeded in a manner parallel to the 
upper part of the section road, in this manner? 

A. I wouldn’t say just exactly, but the course of 
that fire would have been from this point across this 
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way, diagonally across with the direction of the wind. 

Q. In this manner ? 

A. Yes. (Indicating from the point where the 
fire entered the field toward the junction of the 2 sec- 
tion roads. ) 

@. In which way was the fire proceeding; did it 
go faster along the line you have indicated, and 
slower mauka and makai? 

A. I wasn’t makai, so J couldn’t say. Naturally 
it would be slower on the makai side. 

Q. Before starting to back-fire did you cut away 
any cane along this section road? A. I did not. 

Q. Did you order any cane to be cut? 

A. There were no men to cut it when I got there. 

Q. Did you go there alone? 

A. I was the first man to get there from the plan- 
tation section. Two other men came from makai, 
one man was a road man and the other was a luna 
working makai who had a horse and naturally got 
there quicker than the men on foot. 

Q. The other man was Kukui? 

A. I think I told him to back-fire. 

Q. Where did he start? 

A. I don’t know if he did or not. JI told him to 
start on this makai side of the section road running 
east and west from the corner, running towards the 
gulch. [261—234] 

Q. Which section did you take? 

A. The one running mauka and makai on the east 
side of that road. 

Q. Did the fire burn into field number 2, the fire 
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which you had started ? A. Yes. 

Q. How far had the fire which you started gone 
into the field before the fire across the section road 
started ? 

A. Only a few feet. 

. Which field started first, No. 3 or No. 1? 

A. Number 1, to the pest of my knowledge. 

@. How soon was it after you had started to back- 
fire when you noticed that field No. 1 was on fire? 

A. Only a few minutes. 

Q. At that time the wind was blowing a pretty stiff 
gale? 

A. Yes, and of course, the fire makes its own wind. 

Q. You say only a few minutes, what is your idea 
of a few minutes. 

A. I wouldn’t say more than five minutes. 

Q. About what point was that fire in section 1 
when you first saw it? 

A. The point marked ‘‘D’’ on this map. Perhaps 
a little higher. 

Q. Inside the field? 

A. I don’t know the distance, but it seemed to me 
it might be 50 or 60 feet inside. There is a hollow 
there. 

Q. At that time had the fire in field No. 2 reached 
the place where you had been burning in order to 
back-fire ? 

A. The flames were rising up in here anywhere 
from 30 to 40 feet, carrying with it, of course, a great 
deal of trash before the fire had reached the road, 
before burning inside. 
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Q. Was there any cane intervening? 

A. There was cane intervening between the two 
fires. 

Q. How much cane? [262—235] 

A. I couldn’t say, I couldn’t’ go in to measure it. 

Q. When did you first notice the fire in section 3? 

A. Considerable time after I had cut the roadway 
through section No. 1. 

Q. After you noticed the fire in No. 1, at the point 
D or a little above point D, you then went mauka 
along the section road running mauka and makai? 

YQ. Yes. 

Q. To a point about where? 

A. Toa point marked ‘‘E.”’ 

Q. From there you started to cut a roadway? 

A. Yes. 

Q. From the point E along— 

A. Line following the direction of the fire to the 
point marked F. 

@. Had you succeeded in cutting that line right 
through before the fire went beyond that line on the 
mauka side? 

A. I couldn’t say, we couldn’t see. It tried to 
jump on two or three occasions, but the men behind 
put it out, but whether this was completed, I don’t 
know. We couldn’t see, the smoke was coming right 
in through here. 

Q. I believe you stated on your direct examination 
you attempted to cut another line somewhere ? 

A. JI did not. 

Q. Only one line? 
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A. That is all I attempted to do. 

Q. Did some one else? 

A. Yes, this lower portion, a roadway was cut 
from this point. 

Q. You mean a point on the west boundary of the 
Freitas cane? A. Yes. [263—236] 

Q. Along the mauka boundary of the unburned 
area? A. Yes. 

Q. That is where Mr. Watt had his men? 

A. Mr. Watt and the Niulii men. 

Q. Did you have anything to do with cutting a line 
through the cane field on the west portion of the un- 
burned area? 

A. I did not myself. They were through working 
just as I got there; the head luna of Kohala was su- 
perintending that work. | 

@. The distance between the mauka and makai 
boundary is between half a mile and three quarters 
of a mile? A. I have never measured it. 

Q. To the best of your judgment? 

A. I would hardly say more than half a mile, 
slightly under that or thereabouts. 

Q. Is the mauka end much higher than the lower 
end? 

A. Certain portions of it a little higher and one 
point is considerable higher. 

Q. That point is the easterly end? A. Yes. 

Q. What, if you know, is the difference in the al- 
titude ? A. I couldn’t tell you. 

Q. On a general average the cane on the mauka 
end is similar to the cane along the makai end? 
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A. Little or no difference. 

Q. If there is a difference, what is the difference? 

A. Higher elevations on the points more exposed, 
it is a little inferior in growth. 

Q. As the land starts from the Government road 
running mauka, is there a gentle rise? [264—237] 

A. Yes and no. It rises a little and there will 
come a hollow, and a rise again and a hollow. It is 
avery undulating field. 

Q. Whatever rises there are are not very marked ? 

A. One or two places are rather marked, the east 
mauka corner, and a little right along this gulch. 

Q. Along the west boundary: starting from the 
mauka westerly corner of the map? Running about 
one-third of the distance ? A. Yes. 

Q. When you say yes or no as to the rise in the 
land from makai to mauka, does that mean that there 
was some difference in the rise along the entire 
boundary of the land along the Government road? 

A. There is a difference there, the road coming up 
to a point more or less like this, what we call a hog- 
back. 

Q. That back then, is at the point where the mau- 
ka-makai section road intervenes with the Govern- 
ment road? A. Yes. 

Q. How far back does that back run in that man- 
ner? A. Possibly 150: to 200 feet. 

@. Then goes down? 

A. Yes, running east and west. 

Q. What grade would you say that rise is from the 
Government road to this hog-back ? 
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A. I should say 5 to 6%. 

Q. That hog-back is practically along the section 
road? 

A. Yes, that was the idea of putting that section 
road there, because that was the poorest piece of 
land. 

(Court takes recess at 1:30.) [265—238] 


(AFTER RECESS.) 

Mr. OLSON.—With permission of the Court and 
counsel, I would like to ask a few more questions. 

Q. Mr. Wight, this field of cane which was swept 
by this fire, I will ask you in regard to it whether or 
not any further expense would have been incurred 
by the plaintiff in connection with that crop until 
the time when the harvesting thereof would have be- 
gun if the fire had not taken place? 

A. There would not. 

Q. Up to the time of the harvesting? 

A. There would not. 

Q. The only expense then in connection with that 
crop then would have been the harvesting and the 
grinding and the marketing of the same? A. Yes, 


Cross-Examination (Continued.) 

Q. When you say there would have been no fur- 
ther expense from the time that it was burned up to 
the time it would have been harvested, I take it that 
there would have been no stripping of the cane from 
the 18th up to the time it was milled? 

A. No stripping would have been done, it would 
not have been stripped. 

Q. Is there very much stripping done in the Dis- 
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trict of Kohala? A. No, not at the present time. 

Q. No weeding of any kind? A. No. 

Q. Any irrigation expenses? 

A. The field was not irrigated? [266—239] 

Q. How about the rental value between the 18th 
up to the time of the milling, would that not be con- 
sidered as an expense? 

A. Not considered with the operation, it doesn’t 
come in with the operation of the field. 

Q. Would it not be an expense chargeable to the 
crop? A. Chargeable to the crop. 

Q.. What was the rental value of that field? 

A. I couldn’t tell you because we charge every- 
thing to the crop, we have no field account, simply 
keep a crop account. 

@. What was the entire rental? A. $15,050. 

Q. Are you familiar with the rental value in that 
vicinity for cane land? A. Not particularly. 

Q. During your time did you rent land from other 
people, similar to this? A. No. 

Q. Did you or the bookkeeper keep a record of the 
rents so as to have the same chargeable to the crop 
at the end of the year, or the time of harvesting the 
crop % 

A. That, I think, is under the bookkeeper. 

Q. I wish to get from you definitely, Mr. Wight, 
this, it is a proper charge against the crop, the rental 
value of the land where you have leased land under 
cultivation ? A. Yes, I should say it was. 

Q. When did you expect this Caledonia came on 
the field that was burned to tassel ? 
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A. Under ordinary conditions it generally tassels 
in the latter part of November and December if it 
tassels at all. [267—240] 

Q. And you say when it does tassel, it reaches ma- 
turity ? A. Reaches maturity, yes. 

Q. It develops, however, to a further extent where- 
by you can get better results? 

A. Cane is not supposed, it is not proper under 
ordinary conditions to cut cane at the time of tas- 
seling because the juice is not as good as it is later, 
say from six weeks to two, three, four or five months. 

Q. These trees growing on the makai side of this 
field were along the Government road or along the 
whole land? 

A. I don’t just remember now whether the fence 
was inside the trees or outside, but they were close to 
the fence and the trees were running close to the 
road and there was not very much difference between 
the fence and the trees. 

Q. That portion was planted out as a wind-break ? 

A. I believe not, simply to beautify the road. 
They were planted by my grandfather. 

Q. Planted in about the same manner as the trees 
planted along the east boundary of this land, that is, 
the trees on the east boundary of the land planted 
to serve as a wind-break? 

A. I don’t think that was the intention when the 
trees were planted. ‘Those on the east side, yes. 

Q. I mean to say this, were these trees along the 
Government road planted in a manner similar to that 
along the east boundary? 


Halawa Plantation, Limited. 26 


(Testimony of J. Atkins Wight.) 

A. No, because the position was different. 

Q. Just explain how. 

A. The trees on the east boundary of the burned 
section were running mauka and makai acting as a 
direct wind break; the trees on the Government road 
were running this way, almost parallel with the 
wind. [268—241] 

Q. Were there any trees along the Freitas boun- 
dary along the Government road? 

A. There was not, not any ironwood trees, there 
was some brush, shrubs, not trees. 

Q. About how high? 

A. Growing about four or five feet, possibly six at 
times. We call it shrubbery, not a tree. 

@. The Freitas property, would that slope down- 
wards toward the road? A. Which way? 

@. Road on the east side? A. Slightly, yes. 

Q. Was that slope continuous slope from the 
burned area on the east side of the section road run- 
ning, mauka and makai? 

A. It was a slight slope right down to the Govern- 
ment road. 

Q. Was that shrubbery along the road or along the 
fence? A. Those shrubs were not continuous. 

Q. This portion that you said wag higher than the 
other portions that is the portion at the mauka, east 
corner of the land, is that such a rise as placed it 
against the wind? A. Certain portion of it, yes. 

Q. And I believe you said there was another por- 
tion exposed to the wind in a similar manner? 

A. On the west side. 
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Q. The west, mauka corner? 

A. No, the west running mauka and makai, you 
have got it marked there, the west boundary ? 

A. This point here? A. The top point. 

Q. Beginning at about the junction ? 

A. No, further toward the left. [269—242] 

Q. That is from the point F then say about 100 to 
150 feet from the west boundary, running up to the 
mauka boundary ? A. Yes. 

Q. About the same distance from the east boun- 
dary, between 100 and 150 feet? 

A. Gradually sloping down into the middle of the 
field. 

Q. Any part near the section road running mauka 
and makai exposed to the wind? 

A. Not particularly. 

Q. When you say that you mean less exposed than 
the other portions mentioned ? A. Yes. 

Q. How much less? A. A good deal Jess. 

Q. Any other in field No. 1? 

A. In field No. 1, a piece about in here, small piece. 

Q. That is commencing from the point H on the 
diagram to the point G, so that the small portion 
of the field on the west side between G and H was 
exposed to the wind? A. To a certain extent. 

Q. Any other portion ? A. No. 

Q. What was the grade of the decline from the 
section road running up and mauka to the Govern- 
ment road on the west boundary of the Freitas prop- 
erty ? 

A. From the start of the road little severe and 
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from there down it is a gentle slope through the’ 
Freitas piece. 

Q. From the section road, the decline was marked ?°: 

A. Yes. [270—243] 

Q. For a distance of how much? 

A. Very nearly down to the Freitas fence on the 
west boundary. 

Q. Then the difference— 

A. Not very much difference. The Freitas piece 
is a little more level than the balance. Not very 
much. 

Q. About what was the grade? 

A. I couldn’t tell you, Iam no surveyor. 

Q. Was it the same grade as the road, the section 
road? A. I should say a little more severe. 

Q. I believe you stated the other day that the cane = 
was growing about 250 feet away from the road at 
the point where the fire entered the field. The cane 
was growing about, at a point, about 250 away from 
the place where the fire started on the road? 

A. I imagine about that. 

Q. From the point where it started on the road to 
the point where the fire entered the cane field? 

A. Yes, about 250 feet. 

Q. The reason why you didn’t plant cane up to - 
the road was because there was a lot of lauhala trees 
there? 

A. It had never been planted from the top. of the 
gulch down the slope, down where the fire started, 
never been in cultivation, owing to the severe slope 
for one thing, and the place was wind swept which 
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would be another objection. 

Q. And that portion was covered with lauhala 
trees ? A. Yes. 

Where was your home? 

. Right above the mill. 

. About how far from this field? 

. Same distance as the mill. 

. About a quarter of a mile? [271—244] 

. rom the top end, yes. 

~Q. And about a half a mile to three-quarters or a 
mile— A. From the bottom end. 

Q. You said on your direct examination that the 
weather conditions previous to the fire were very 
dry ? A. Yes. 

Q. About how many months had it been in that 
condition ? 

A. I think somewhere between three and four 
months. 

@. And you say the vegetation was dry all along 
the road where this fire occurred ? 

A. Fairly dry, yes. 

Q. As distinguished from very dry you say fairly 
dry? 

A. Fairly dry is my recollection. There was noth- 
ing to make me pay particular attention toit. There 
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had been no rain. 
@. How were the leaves from the lauhala trees? 
A. The dead leaves naturally were very dry. 
Q. I am asking you whether you knew they were 
dry? 
A. Not necessarily. I said knowing it from the 
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weather. It had been very dry and naturally the 
leaves would be dry. I didn’t go and examine them. 

Q. Can you say of your own knowledge that they 
were dry? Not from your conclusion of the weather 
conditions, as to whether they were dry or not. 

A. You might know in your own mind that they 
were dry, but at the same time would not like to 
swear positively they were, but when put to swearing 
to it you couldn’t do it, at least I wouldn’t care to. 

Q. Which way did you come to the field, along 
the section mauka? 

A. Mauka-makai. [272—245] 

Q. So I take it you did not see any lauhala grove 
on the side when you reached there ? 

A. I did not. . 

@. After the fire was out, which was some time 
after nine, did you examine the location where the 
fire started from? A. I did. 

@. Also the land under the lauhala trees? 

A. I didn’t go under the lauhala trees, but stand- 
ing from the road I could see where the fire passed. 

Q. Did it burn all the lauhala leaves? <A. Yes. 

Q. Standing from the road before the fire oc- 
curred you could see these trees, the lauhala leaves? 

A. Certainly. 

(). What was the cleared space between the cane 
field and the lauhala grove? Did the lauhala trees 
grow right up to the top of the cane field, that is, to 
the point where the cane was planted? ce 

A. No. There were a lot of pine trees between. 
Pine trees were right along the edge of the cane as 
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I said before, about six feet down the side of the 
gulch, and then came the lauhala trees from that 
down. 

Q. The pine trees started, I believe you said, from 
the Freitas corner? A. Yes. 

. How far were the lauhala trees from the iron- 
wood trees? 

A. T never measured it, but I don’t think very far. 

Q. Approximately ? [ 273—246 | 

A. I suppose from between fifteen and twenty 
feet, and between that there was quite a lot. of man- 
iania grass growing up to the edge of the cane field. 
’ Q. The maniania grass was dry? 

A. I couldn’t say, I didn’t examine it, but I im- 
agine it must have been for the fire to take hold of 
it. 

Q. When you went there after the fire, it was all 
burned ? A. Yes. 

Q. Did you notice whether the grass which was not 
burned was dry or green? A. Semi-dry. 

Q. The maniania grass extended right to the 
cane? 

A. Yes, and dry leaves from the pine trees ex- 
tended to the cane field. 

Q. You say that you have made estimates of cane 
crops for the last 12 years? 

A. Thereabouts. 

@. Have you found your estimates to be accurate? 

A. Very reasonably so. 

Q. Have you ever fallen short of your estimates? 
A. I have always gone over my estimates. If I 
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have estimated that we were going to get 12,000 tons 
of sugar for the year, in all probability I have got 
14 to 15, I have never gone the reverse. 

Q. Not once? A. No. 

Q. Do you know what the 1914 crop of the planta- 
tion is? 

A. A little over 1900 tons, if I remember correctly. 
[274247 | 

Q. Has the entire 1914 crop been completed? 

A. Up to the time I left Kohala it had not been 
completed, the harvesting had not been completed. 

Q. What was that, then, when you said it was 
1900 tons? 

A. I thought you asked me the tonnage of the 1913 
crop, the total tonnage. 

Q. In making your estimates of cane crops, did 
you include in your estimates the cane milled for 
other people? 

A. What do you mean, for other people? 

Q. Did some other planters, for instance, Freitas, 
have their cane milled at Halawa? 

A. As a rule we give the plantation cane, and the 
approximate tonnage of the planters. We have 
what you call individual planters there. 

Q. When was the sugar from the burned zane 
shipped ? A. In November, I think. 

Q. Would your bookkeeper’s accounts show that? 

A. Yes. 

Q. Where was it shipped to? 

A. San Francisco. 
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Q. At what time is the price fixed on your ship- 
ments of sugar, when it reaches San Francisco, or at 
the time it leaves the place? 

A. At the time it arrives at San Francisco, the day 
before, I believe, to be correct. 

Q. And the market price is determined upon the 
market price of New York, less a quarter of a cent? 

A. Yes, five dollars a ton. 

Q. You figure a ton at 2000 pounds? 

A. Yes, less a quarter of a cent. [275—248 | 

Q. Do you figure any loss on sugar while on the 
way from your mill to its destination? 

A. Yes, there is a certain amount of loss. 

Q. Through what? 

A. Deterioration and leakage. 

Q. What is the percentage? 

A. It runs anywhere from one-half per cent to one 
per cent. 

Q. Who bears that loss, the plantation or the 
steamship company ? A. The plantation. 

. Between one-half and one per cent? 

A. Yes. 

. Is that covered by insurance ? 

. The sugar is all insured, yes. 

. Loss in that manner ? A. I think not. 

. Who pays the freight on the sugar? 

. The plantation does. 

. At the Mahukona landing is there any wharf- 
age fees? 

A. That is included with the freight. 

Q. Is there any territorial wharfage fee? 
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A. Not that I know of. 

Q. How do you generally ship the sugar, direct 
from Mahukona to San Francisco ? 

. Yes, all direct by sailing vessel. 

. Your bookkeeper has the average freight lists? 
. The bookkeeper will give you that information. 
. You cover your shipments by insurance? 

Yes. 

. And your bookkeeper has that? 

. He will give you that information, also. 
[276—249 | 

Q. That is, the freight, the insurance is all 
charged— 

A. All charges will be presented. 

Q. Those are items chargeable to the crop, insur- 
ance, freight? 

A. Yes, I think they are kept under separate 
items, if I am not mistaken, but the bookkeeper can 
enlighten you on that matter. 

Q. That is also true as to transportation of cane 
from the field to the mill ? 

A. You will get all that information from the 
bookkeeper. 

Q. How about taxes, Mr. Wight, on the crop of 
cane that was burned, you saved a certain portion 
of taxes, did you not, that is, the cane would have 
been harvested in April, May or June, and the asess- 
ment would have been made in the month of Janu- 
ary, 1913. This cane did not exist at that time, 
therefore, you saved some taxes. Plantations are 
taxed as a growing concern, is that not correct? 
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A. Yes. 

Q. Don’t tax the cane itself? A. No. 

Q. Would that fact, that the came had been 
burned, make some difference in the assessment of 
the plantation ? 

A. I think the bookkeeper can give you that better 
than I can. 

Q. Who makes the returns, you or the book- 
keeper ? A. The bookkeeper. 

Q. Do you recollect whether or not you told the 
bookeeper to be careful in making the returns for 
the field that was burned ? A. I do not. 

Q. In making the returns for taxation purposes, 
you take into consideration the amount of cane grow- 
ing, on the Ist of January? 

A. Yes. [277—250] 

Q. And the fact that there was no cane growing on 
this field had some bearing then on the assessment ? 

A. There was cane growing on it. 

Q. It had been burned, had it not, on the 18th of 
October ? A. Yes. 

Q. But what it had in cane, then, was the rattoon 
crop? A. No plant cane, no. 

Q. There was a difference, was there not, between 
that rattoon crop and the crop that had been burned, 
if it had been standing ? 

A. Yes, there would have been a difference. 

Q. The total assessment would have been much 
higher, would it not, if the cane had been standing? 

A. It would. 
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Q. About these tanks, I think you said they had a 
capacity of 15 tons? 

A. Fifteen tons of sugar, yes. 

Q. How many tanks did you have? 

A. Twelve large tanks, and 14 smaller ones, or 
about half and half, the large ones were about two 
more than the small ones, I think about 14 to 12. 

Q. Which ones had a capacity of 15 tons? 

A. The total capacity of those tanks was between 
12 and 15 tons of sugar. How I happen to know 
that, I was boiling sugar at Halawa a good many 
years and we always took the capacity of those tanks 
at the end of the crop as running between 12 and 15 
tons of sugar. 

Q. How often were these tanks filled up during 
the period you took off this burned cane? [278— 
251] 

A. I know they were all empty ones, but how 
much more I do not know, but before we took off 
that burned cane they were all full when the burned 
cane arrived, also when we finished they were full 
again with new material. 

Q. When they were all full before you milled the 
burned cane, you didn’t add that to the 200 tons, did 
you, of the burned cane? You didn’t add the pro- 
duct of these tanks which were full before you 
milled the burned cane to the output of the burned 
cane, did you? 

A. Yes, that had to go into it as part of the 200 
tons. 
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Q. Then the result of the burned cane was not 200 
tons? 

A. Yes, the tanks were filled with the residue of 
the burned cane which made it equal, in fact there 
was a little more sugar obtained from the burned 
cane than there would have been, but one more or 
less offsets the other. There is no material differ- 
ence. 

Q. How many times do you generally boil your 
molasses ? 

A. Three to four times, rather two to three, boil- 
ing the molasses. 

Q. When you said three to four, what did you re- 
fer to? 

A. Including No. 1 sugar, taking the first, second 
and third sugar, there are only two boilings of the 
molasses ? 

Q. When you get your No. 1 sugar, after that mo- 
lasses ? A. From that No. 2 sugar. 

Q. After that? 

A. Third grade and sometimes fourth grade 
sugar. 

Q. The output decreases as you increase the num- 
ber of boilings? A. Certainly. 

Q. Is there any fixed percentage of decrease? 

A. No. [279—252] 

Q. Are you generally able to boil your molasses 
three times ? 

A. As a rule, unless we get some very poor cane. 

Q. The cane that was burned, that was considered. 
good cane, wasn’t it? 
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A. It was good cane as it stood, but if it had gone 
to maturity it would have been excellent cane. 

That is all. [280—253] 


[Testimony of Arthur Mason, for Plaintiff. ] 
Direct Examination of Mr. ARTHUR MASON. 

Q. State your name, please. 

A. Arthur Mason. 

Q. Where do you reside? A. Kohala. 

Q. How long have you resided there? 

A. Thirteen years. 

Q. In the year 1912, speaking particularly with 
reference to the month of October, and during the 
months succeeding, that same year, and throughout 
the next year, what was your occupation ? 

A. In connection with the Halawa Plantation, [ 
had charge of the books and accounts. 

Q. Did you have charge of the disbursements and 
receipts of money ? A. Yes. 

Q. Do you remember a fire which took place at 
Halawa, on the 18th of October, 1912? 

A. Yes. 

Q. Can you state, either from your memory or 
from your books, what expense was incurred by the 
Halawa Plantation in the harvesting and milling of 
the cane from the burned area? 

A. Yes, not from my memory, but I have got ex- 
tracts from the books which I made at the time. 

Q. Have you got the books? A. Yes. 

Q. What books are you referring to now? 

A. The ledger and the cash-book. The total ex- 
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penditure for milling and harvesting was $4,208.75. 
The sum of $25.79 should be taken off of that. 
[281—254] 

Q. The total expense of harvesting and milling 
was $4,208.75 ? A. Yes. 

Q. As shown on sheet No. 1 of Account 51 of the 
ledger ? A. Yes. 

Q. And there should be deducted from that— 

A. $25.79. 

Q. And what does that represent ? 

A. The cost of harvesting and the cost of milling. 

Q. Where do you get that from, the journal? 

A. Various pages of the journal and cash-book. 
$15.50 item paid to the Hawi teamsters who assisted 
in hauling the cane; the next $2,733.73 is made up of 
$5.40 for twine for sewing bags; $1,928.82 labor for 
harvesting; $773.72 part of the mulling expenses, 
then comes that item of $25.79, which I have taken 
away. 

Q. You said $25.79 was deducted, why should that 
be deducted ? 

A. That is for hauling the sugar down to the rail- 
road, you would have to haul the sugar down in any 
event, if there had not been the fire and the sugar 
had gone to maturity, we would have had to haul it. 

Q. For this same amount of sugar you would have 
had to pay that amount of $25.79 A. Yes. 

Q. These items just referred to are from your 
journal on page 145. 

A. $172.30 paid on the first of November to Mr. 
Von Arnswaldt, page 281 of the cash-book, for his 
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services. The next item is $347.05, consisting of 
$334.05, harvesting expense of the Koahala Sugar 
Co., and $13 for oil and rubber packing for the mill. 

Q. As shown in the cash-book on page 283? 
[ 282—255 | A. Niec: 

Q. The next item is shipping sugar ? 

A. That to the best of my recollection was insur- 
ance, part of the insurance, page 148 of the journal. 

Q. The next item of cash on page 285 of the cash- 
book? 

A. $208.50, labor of harvesting, paid in cash. 

Q. Next item of— 

A. $32 on the same page, part of the expense in 
cutting. 

Q. Next item of $30.80. 

A. The amount paid to Puakea Plantation for 
teamsters and wagons. 

Q. Also on page 285 of the cash-book ? 

A. Yes. On page 289 of the cash-book, $608.70 
paid for bags for that sugar. 

Q. Sugar from the burned cane? A. Yes. 

Q. Next item of $31.50? 

A. Feeding the men during overtime. 

Q. On page 289 of the cash-book ? 

A. Yes. 

Q. Does that complete the list ? A.- Yes. 

Q. You have now given us, have you, the total cost 
of labor in harvesting, all costs and expenses in har- 
vesting and milling the sugar from the burned cane? 

A. Yes. 


270 County of Hawa vs. 


(Testimony of Arthur Mason.) 

Q. From this field burned on October 18th, 1912? 

A. Yes. 

(Recess for 5 minutes.) [283—256] 

(AFTER RECESS.) 

Q. Let me ask you, Mr. Mason, was anything re- 
ceived, without stating what it was, was anything 
received by the Halawa Plantation for the cane 
which was ground at Niulii Mill? A. Yes. 

Q. What price was received, not the amount, but 
what price, the market price or any other price? 

A. We received the market price that Niuliu got 
for that sugar. 

Q. By whom was that sugar shipped and mar- 
keted ? 

A. Shipped by Niulti at the same time that from 
Halawa was shipped. 

Q. And where was it marketed ? 

A. San Francisco, the Western Refining Com- 
pany. 

Q. What price was received on that sale at San 
Francisco ? 

A. The market price received by Niulii. 

Q. Can you give us the amount received for that 
30 tons of sugar ground at Niulii? A. $2,000. 

Q. Have you the account sales ? 

A. No. Niulii Mill shipped our sugar with their 
own, with the result that we got a better polariza- 
tion, which meant that we got a better price. 

Q. And the total was $2,000? A. Yes. 

Q. Was the same true as to the sugar which was 
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ground at Union Mill? A. Yes. 

Q. The market price was received, when that was 
shipped ? A. Yes, same ship. [284—257] 

Q. What amount was received by Halawa for the 
sugar ground at Union Mill? A. $452.66. 

Q. For the 8 tons? A. Yes. 

Q. The price received per ton was greater, there- 
fore, as to the 30 tons that were ground at Niulii? 

A. The price for the 30 tons at Niulli was eal 
than at Halawa. 

Q. And Union Mill? 

A. Union Mill amounted to less because hey. 
charged us the milling expense which Niulii did. not. 

Q. The milling expense was gratuitous on the part 
of Niulii, no charge was made therefor? 

A. No. 

Q. In the amount that was realized from Union 
Mill, you say the mill expense was deducted, and :not 
at Niuli? A. No. 

@. What did Union Mill charge you for the mil 
ing expense ? 

A. I cannot tell you now the amount. 

Q. But that was deducted 2 A. Yes. 

Q. Was that a charge made by Union Mill for the 
milling of that sugar at Union Mill? A. Yes 

Q. Could you have got that milled for any smaller 
amount than the amount they charged you? 

A. No. 

Q. How much was realized by the Halawa Planta- 
tion for the 200 tons ground from the burned cane? 
[285—258 ] A. $12,633.83. 
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Q. That sugar was marketed at San Francisco? 

A. Yes. 

Q. And at the market price—what they was the 
average price per ton realized by Halawa for the 238 
tons, the yield of the burned area? 

Question withdrawn. 

Q. Mr. Mason, is this $12,633.83 the net realization 
or the gross? 

A. That is the net, no milling expense taken away 
at all? 

Mr. HEEN.—Was that the amount received ac- 
cording to the market value? A. Yes. 

Q. The gross or the net? 

A. That is the net amount received for the sugar, 
after deducting railroad freight, ship’s freight, in- 
surance, analyzing, weighing and delivering and 
commission. 

Mr. OLSON.—Mr. Mason, when was that sugar 
marketed in San Francisco ? 

A. I cannot give the exact date, but approximately 
about the 23d of December. I should perhaps ex- 
plain that the price of sugar is regulated as of the 
day before the sugar arrives at San Francisco. 

Q. According to your account sales, Mr. Mason, 
what date would that be? 

A. It left Mahukona on the 14th of November, 
1912. 

Q. Can you find for me, Mr. Mason, the date that 
arrived at San Francisco ? 

A. No, I cannot exactly, but the account sales 
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themselves show the basis or market price for the 
day on which we were paid. [286—259] 

A. It was all shipped at the same time? 

A. 238 tons shipped at the same time. 

Q. According to the account sales, what was the 
market rate on the day it arrived at San Francisco, 
or the day before? A. 3.98 per 100 pounds. 

Q. What was the approximate date of its arrival 
in San Francisco? 

A. Approximately between the 11th and 13th of 
December. 

‘Q. About the 13th of December. 

A. About the 13th. 

Q. Mr. Mason, what were the gross receipts on 
that shipment of 238 tons on that basis in San Fran- 
cisco ? A. Gross amount in San Francisco? 

Q. The gross upon that basis of 3.98 per 100 
pounds? A. $14, 226.03. 

Q. That is for the 200 tons? Jay UGS) 

@. What were the charges against—that was for 
the 200 tons, now what was carged against that sum 
of 14 thousand odd dollars testified to? 

A. Railroad freight from the plantation to 
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Q. At what per cent is that commission? 

A. At 3%. 

Q. I will ask you whether or not, Mr. Mason, 
these are the usual charged? 

A. Those are the usual charges. 

Q. Customary? 

A. Regular charges. [287—260] 

Q@. Leaving the net amount from that sum of how 
much? A. $12,633.83. 

Q. Taking that net amount with the net amounts 
received from the 38 tons milled at Niulii and Union 
Mill, which you testified are respectively $2,000, 
and $452.66, that makes the total net receipts how 
much for the 238 tons? A. $15,086.49. 

Q. Making an average price of how much per ton? 

A. $63.39. 

Q. Now I want to ascertain from you, Mr. Mason, 
if you can also state or give us the same figures for 
the sugar from the unburned area of the field which 
was swept by the fire? 

A. Yes, I can give you that, that was shipped on 
the 11th of July, 1913. 

Q. What was the date on which the market price 
or basis of that was fixed? 

A. The market price was fixed on the 6th of Aug- 
ust, 1913, so I presume she arrived on the 7th. 

Q. And from the market price or basis upon which 
the rate is calculated there has got to be a deduction. 
of one-quarter of one per cent? 

A. One-quarter of one per cent is deducted on all 
sugar received by them, and the amount received is 
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based on the polarization of the sugar. 

@. How much then was the gross amount received 
for the sugar from the unburned portion of the field ? 

A. I haven’t worked it out that way, we shipped 
it with other sugar, and from the total amount of 
that shipment was taken the average receipts. 
[288—261 } 

Q. Can you work that out, Mr. Mason, on the basis 
of the number of tons from that unburned area, and 
the gross amount received on the New York basis 
for that day? The total number of tons was how 
much? Ae 3722) 

Q. How much did you receive, what rate did you 
receive on the 37.22 tons? 

A. 3.481, that was the net according to polariza- 
tion, and after deducting that quarter of a cent. 
You have got to segregate all these shipping charges. 

Q. That is 3.481 per 100 pounds, is that it? 

A. Virtually 69.62 per ton. 

Q. Or at the rate of— A. 69.62 per ton. 

Q. And there were— A. 37.22 tons. 

Mr. OLSON .—I think we would save a great deal 
of time by taking the adjournment at this time until 
to-morrow morning, and get the figures all worked 
out. 

(Court adjourns.) 

Nov. 24, 1914. 

Q. I think you have already testified that the net 
realization from the 238 tons from the burned sugar 
was $15,086.49; that is correct? A. Yes. 

@. Therefore, the average price per ton, or re- 
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ceipts per ton, net receipts per ton, realized was. 

A. 63.39. 

Q. And what the average net price realized for 
the unburned area per ton? [289—262 ] 

A. $60.72 per ton. 

Q. Making a difference of how much between the 
net price realized per ton from the sugar produced 
from the burned area which was marketed in the 
latter part of 1912 and the net price per ton realized 
from the sugar from the unburned area, marketed 
in 1913? 

A. A difference of $2.67 per ton. 

Q. Now what does this $2.67 per ton represent? 

A. Represents that we got more for the burned 
cane per ton than we did for the unburned. 

Q. On account— 

A. On account of the higher price prevailing in 
1912, to what it was in 1913. 

A. According to the testimony that has been in- 
troduced, the area of that portion of the field which 
was burned was 86.2 acres? A. Yes. 

Q. How much then was the yield per acre, the 
total yield for the burned area being 238 tons? 

A. 2.76 per acre. 

Q. According to the testimony the yield from the 
balance of the field which was unburned, namely, 
7,89 acres was 4.72 tons per acre of sugar? 

A. Yes. 

@. Assuming then, Mr. Mason, that the total area 
of this field had gone to maturity and had been 
harvested in the ordinary course of events, without 
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any fire sweeping through it, and that the yield 
for the total area would have been the same per 
acre as that portion which was unburned, namely, 
4.72 tons pre acre, the loss then, from the burned 
area would be how many tons per acre? [290—263] 

mm, 1.96: 

Q. Or how many tons? A. TOSI95. 

Q. You have testified that the net price realized 
from the unburned area was $60.72 per ton, if then 
the total yield of sugar, if gone to maturity would 
have shown 4.72 tons of sugar to the acre, and the 
loss by reason of a part having been burned being 
1.98 tons of sugar to the acre, or 168.95 what then 
would that, if carried out by mathematical calcula- 
tion show as a loss on account of the burned area? 

A. Shows a loss of $10,258.64. 

Q. You have testified that on account of the 
higher price prevailing in the latter part of 1912 
over that prevailing when the sugar would have 
been sold in the ordinary course of events, makes a 
gain of $635.46, that then would have to be sub- 
tracted then from the loss just testified to, in order 
to show the net loss? A. Yes. 

Q. What would that net loss be? A. $9,623.18. 

Q. Have you calculated the actual cost of harvest- 
ing and milling the burned cane? A. I have. 

Q. Let us go over the entire list. 
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A. The items consist of the following sums: 
$ 15.50 
1,928.82 
334.05 
208.50 
32. 
30.80 
31.50 


$2,581.17 [291—264] 

Q. Was there any error in your testimony yester- 
day, any error made in that list? A. Yes. 

Q. What was the error? 

A. The error, I included the sum of $28.49, the 
charge for shipping sugar should not have been 
brought into this account. 

Q. Now going to the milling account? 

A. The same as yesterday, there is no error in 
that. 

Q. Let us have the items? 

A. 

$5.40 
773.72 
172.30 

le 
608 . 70 


$1,573.12 
Q. Then the total cost of harvesting and milling 
would be the aggregate amount of those two items? 
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A. Yes, the harvesting, $2,581.17, and the milling 
1,573.12; total, $4,154.29. 

Q. Now, can you state, Mr. Mason, what the aver- 
age cost for harvesting on the Halawa Plantation 
was for the year 1912? A. Yes. 

Q. How much per ton? A. $8.42 per ton. 

Q. Have you figured the average cost for this 
burned crop? A. The cost? 

Q. The total harvesting cost was 2,581.17, now the 
cost per ton? A. $10.84. 

Q. Making a difference in the cost per ton— 

A. $2.42 per ton. [292—265] 

Q. That being the extra cost of harvesting the 238 
tons ? A. Yes. 

Q. Making a total extra cost of harvesting of how 
much? A. $575.96. 

Q. Now what was the average cost of milling to 
the Halawa Plantation upon the 200 tons milled at 
Halawa? A. $7.86 per ton. 

Q. What was the average cost of milling the 1912 
crop at Halawa? A. $5.52. 

Q. Making an extra cost for the burned crop of 
how much per ton? A. $2.34, or a total of $468. 

Q. Then if the net loss on account of the burning 
of the cane, aside from the extra cost of harvesting 
and milling was $9,623.18, as you have testified, what 
additional loss was there on account of this extra 
cost of harvesting and milling? 

A. That would show a total net loss of $10,667.14 
on the basis of 4.72 tons per acre. 

Mr. OLSON.—At this time, under stipulation al- 
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ready made with counsel for the county, it is agreed 
for the purposes of this case that in case of a verdict 
for the plaintiff, that in estimating the damages to 
which the plaintiff will be entitled, there shall be 
deducted from the total figure the sum of $400 in 
favor of the county on account of the saving in the 
rental on the land from the time that the crop was 
burned on the burned area until the time when the 
erop would have gone off in the ordinary course of 
events, and also on account of the increased taxa- 
tion which would have resulted if the crop had not 
been burned. That is correct, is it Mr. Heen? 

Mr. HEEN.—Yes. [293—266] 

Q. The figure you have given us as representing 
the net loss to the plantation on the basis of an es- 
timated yield of 4.72 tons to the acre for the entire 
area, assuming that to have been the yield through- 
out, the figure you gave us as the net loss, $10,667.14, 
deducting the amount stipulated, which should be 
deducted on account of the rental value of the land 
and taxes, $400, that would leave the total net loss of 
what, on that basis? A. $10,267.14. 

Q. Assuming that the yield for the burned area in- 
stead of being 4.72 tons to the acre had been 514 tons 
to the acre, in order to cover certain testimony in the 
record, I will ask you if you have made the calcula- 
tion to as to show what the net loss, aside from this 
deduction for taxes and rents, would have been on 
account of the burned cane? A. Yes. 

Q. Please state what that would be? 
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A. On the basis of 514 tons to the acre for 86.2 
acres, taking the price of $60.72— 

Q. That being the price which would have been 
realized if marketed with the sugar from the un- 
burned area? 

A. What would be realized was $28,787.35, from 
which we deduct the amount actually received from 
the burned area, namely, $15,086.49. 

Q. Leaving a balance of? 

A. Of $13,700.86, to which must be added the ex- 
tra cost of harvesting and milling, amounting to 
$1,043.96, making a total net loss of $14,744.82. 

@. The deduction was $1,043.96 for harvesting and 
milling? A. Yes. [294—267] 

Q. That would then represent the net loss to the 
plaintiff on the assumption that the burned area, if 
it had gone to maturity would have yielded 514 tons 
to the acre? A. Yes. 

Q. Deducting then this same amount which has 
been agreed should be deducted on account of rents 
and taxes with which the plantation would have been 
charged, namely $400, would leave the total grand 
net loss of how much? A. $14,344.82. 

Q. Assuming now, Mr. Mason, that the yield of 
the burned area, if it had not been burned and had 
gone to maturity and harvested in the ordinary 
course of events, would be 6 tons to the acre, I will 
ask you if you have made the same calculation in 
order that we may ascertain what the loss suffered 
would be on that basis? A. I have. 
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Q. Please give us those figures? 

A. On the basis of 6 tons to the acre for 86.2 acres 
at the price of $60.72 per ton— 

Q. Being the price it would have brought if it had 
gone to maturity and been harvested and marketed 
in due course ? 

A. Yes. The amount would be $31,404.38, from 
which we deduct as before the amount received for 
the burned area, namely, $15,086.49, leaving a bal- 
ance of $16,317.89, to which we add the extra cost of 
milling and harvesting amounting to $1,043.96, mak- 
ing a total net loss of $17,361.85. 

Q. Now Mr. Mason, under stipulation we must de- 
duct from that amount the amount agreed upon as 
representing the charge which would be made to the 
plaintiff on account of the increase in taxes and the 
rental of the land, namely, $400, leaving how much? 
[295—268 ] 

A. $16,961.85. 

Q. I think you have already testified that ac- 
cording to the accounts the shipment of the sugar 
from the unburned area, at which time the sugar 
would have been shipped from the remaining portion 
of the field, if it had gone to maturity and harvested 
in due course, the shipment was made July 11th, 
1913? A. Yes. 

Q. And the price paid on the 13th day of August, 
was it the 13? A. Yes, approximately. 

Q. The 18th day of August, 19132 

A. Yes. No, the 7th day of August. 
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Q. It would be the 7th of August instead of the 
13th? A. Yes. 

Q. What was the basis, the market price which 
formed the basis for that sale ? Ayes. 715; 

Q. That is $3,715 per 100 pounds? A. Yes. 

That is all [296—269] 


Cross-examination of Mr. MASON. 

Q. At the rate of $3,715, did you get the price at 
that rate, or was there any deduction made from that 
rate? A. Yes. 

Q. What deduction? 

A. Deduction of a quarter of a cent. 

Q. What then was the net rate? 

A. I couldn’t give the net amount we obtained, 
sugar is further affected by the polarization, some- 
time a little above, sometime a little below, the ac- 
tual net amount we received for that sugar was 
$3,481 or $69.62 per ton. 

Q. The net rate after deducting a quarter of a 
cent would have been $3,465, then you mean there 
was added to that a certain amount tue to polariza- 
tion ? 

A. The difference was due to the polarization. 

Q. What was your costs on that shipment which 
was made in the month of July, 1913? 

A. I have worked it out per ton, the charges on 
that shipment amounted to $7.828 per ton. 

@. Then after deducting $7,828 from $69.62 you 
have then a net rate of ? 

A. The balance will be $61.79. 
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Q. Then after that you made allowance for shrink- 
age? 

A. $61.79 represents the payment for the actual 
sugar, the weight of the sugar in San Francisco. 

Q. How did you get your rate of $60.72 per ton? 

A. We shipped in that shipment 4,786 bags of 
sugar, each bag conaining 125 pounds, that made 299 
tons and 125 pounds of sugar which actually left the 
mill. [297—270] 

Q. This 299 tons included sugar from the un- 
burned area? 

A. Yes, we actually received for that shipment 
of 299 odd tons $18,164.05, which gives an average of 
$60.72 per ton, sugar which left the mill. 

Q. As weighed at the mill? 

A. Weighed at the mill. 

Q. The difference then between $60.72 and $61.79 
was due to some shrinkage? 

A. The difference is the shrinkage. 

Q. What would you take into consideration as be- 
ing the costs of marketing and transportation? 

A. The actual costs. 

Q. What were they, I mean the items, what 
were the items making up the costs of marketing and 
transporting? 

A. Railroad freight to Mahukona. 

Q. Railroad freight from the mill to Mahukona? 

A. From the mill station from Halawa; the ocean 
freight, marine insurance, analysis, charge for 
weighing and delivering and the commissions. 

Q. On the 200 tons from the burned area, what was 
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the market price for that burned arca? A. $3.98. 

Q. On what date was that? 

A. Approximately the 12th of December, based 
on the price for the 12th of December. 

. $3.98 2 A. Yes. 

. You deducted then from $3.98, 25¢? 

. From the 200 tons. 

. That is the New York price? 

. Yes. [298—271] 

. And San Francisco is $5. a ton lower, or 25¢ per 
100 pounds lower? A. Yes. 

Q. Then I have here the net rate per ton showing 
$74— 

A. No, you have to deduct from that on account 
of the low polarization. 

Q. Before taking the polarization into considera- 
tion? 

A. Before taking the polarization into considera- 
tion. 

@. That would be $74.60? 

A. No doubt you are correct. 

Q. Before taking into consideration the polariza- 
tion— 

A. There were two grades of sugar in that ship- 
ment of burned cane, the A price given was $3.599 
and the B sugar $3.305. 

Q. How many tons of A sugar was there in that 
shipment? ; 

A. 3,113 bags of A and 87 bags of B sugar. 

Q. That is the quantity from the burned area? 

A. Yes. 


OPOPOO 
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Q. Was there included in that some other sugar? 

A. No, only sugar from the burned area. 

Q. 238 Tons? 

A. The 38 tons were ground at Niuluii and Uniat 
Mill and is not in the account sales, that was re- 
ceived by Union Mill and Niulii and paid us. 

Q. How did you arrive at your rate per ton on 
sugar on that shipment of 238 tons? 

A. By taking first of all the net amount of the 
account sales for the 200 tons, amounting to $12,- 
633.83, the amount received from Niulii $2000, and 
Union Mill, $452.66, making a total of $15,086.49, and 
dividing that by 238. 

@. How much did you receive, gross on the 200 
tons? [299—272] 

A. We do not receive the gross, the account sales 
show the gross receipts were $14,226.03. 

@. And you deduct from that? 

A. Charges for railroad freight, ocean freight, 
marine insurance, analysis, weighing and delivering 
and commission, amounting to a total of $1,592.20, 
leaving a balance of $12,633.83, the net received. 

Q. The said the gross receipts, were what? 

A. $14,226.08. 

Q. Now, assuming that the burned area of cane, if 
it had reached maturity and had been harvested in 
due course, had produeed five tons of sugar per acre? 

A. I haven’t worked that out, I will if you wish it. 

Q. Yes, if you please. Then Mr. Mason, the total 
output would be 86.2 times 5 tons, wouldn’t it? 

A. Yes. 
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Q. Did you get the result ? 

A. That would have produced $26,160.32, from 
whieh there is to be deducted $15,086.49, the amount 
received for the burned cane. 

Q. Isn’t it $26,170.32? 

A. Yes, $26,170.32, from which there is to be de- 
ducted $15,086.49, received for the burned cane, 
would leave $11,083.83, adding the extra cost for har- 
vesting and milling, $1,043.96, produces a net loss of 
$12,127.79, dedueting the $400, would leave a net bal- 
ance of $11,727.79. 

Q. What were the items included in your calcula- 
tion as to the cost of harvesting the burned cane? 
What were the different items? [800—273] 

A. Items already given you. 

Q. Are these figures the same as those given yes- 
terday ? 

A. Exactly the same except that I have withdrawn 
the item for railroad freight. 

Q. You have withdrawn that and charged it up— 

A. Not charged against you at all. 

Q. Charged it to marketing? 

A. Marketing doesn’t arise upon these figures, not 
that portion of it. 

Q. On what items did you figure in order to obtain 
the average cost of harvesting in 1912? 

A. On the same items as these, the actual costs. 

Q. Any other extra items, or each item corre- 
sponded one with the other? 

A. All the items such as cutting, loading, re 
for the entire area, and milling. All the general 
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items composing the cost of harvesting the crop. 

Q. Fluming is much cheaper than transporting by 
other methods, is that correct? A. Yes. 

(. Assuming that all the transportation had been 
done by truck, hauling by mules, and assuming that 
there was no fluming in the year 1912, that would 
raise the average cost of harvesting, would it not? 

A. Of course it would. 

Q. There was no fluming of this cane from the 
burned area, was there? 

A. No. There was most hauling in the year 1912 
than by fluming or otherwise. [301—274] 

@. Was the transportation in 1912 done by flum- 
ing or otherwise ? 

A. I can tell by referring to the books. No, 
the cost of hauling in 1912 was much greater, not 
much fluming done. 

@. What is the difference in the entire crop? 

A. The entire crop flumed during 1912 was $1,- 
127.80 while the cost of hauling was $3,469.87. 

Q. What is the difference in the cost between the 
two methods? 

A. It varies, it depends in both methods whether 
the cane is near the mill or far away from it. 

@. Can you give us a general average? 

A. No, I couldn’t. 

Q. Is it, say, 10% or 20% lower? 

A. I decline to commit myself to that because IL 
don’t know. 

Q. Did you base your costs of harvesting for the 
year 1912 on the amount paid out to laborers and the 
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cost of feeding the mules, ete.? A. I have. 

Q. Were the prices the same in 1912 as the prices 
for 1913, at the time the burned cane was harvested, 
the prices of the different items that went into the 
cost of harvesting, were they the same, have you 
compared them ? | 

A. The same items make up the cost for 1913. 

Q. I am not referring to that, I am referring to 
the different items, the cost of labor, for instance, 
were they the same in 1912 as they were in 1913? 

A. The cost of labor was the same. 

Q. The labor was correspondingly the same? 

A. Yes. [802—275] 

@. Have you compiled the average cost for 1911? 

A. No, I have compiled them, but I haven’t got 
them with me. 

Q. Were they higher or lower than the 1912 costs? 

A. I don’t think I have anything with me to show 
that. No, I have nothing with me to give you those 
figures. 

Q. Was there any rise in the cost of feed in 1912, 
towards the end of the year, mule feed or horse feed ? 

A. From what period ? 

Q. The latter part of October ? 

A. It was just about the same for the entire year, 
practically no difference. 

That is all. [3803—276] 
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In the Cirewt Court of the Third Judicial Circuit, 
Territory of Hawait. 


October, A. D. 1914 Term. 


HALAWA PLANTATION, LIMITED, 
VS. 


COUNTY OF HAWAITIL. 


Court’s Charge to the Jury. 
GENTLEMEN OF THE JURY: 

You are familiar with the issues in this case, upon 
which the trial has proceeded, also the evidence 
offered at the trial. It is now my duty to inform 
you as to the law applicable to the issues and to the 
evidence. 

T instruct you that a master or employer is liable 
to third persons injured by negligent acts done by 
his servants or servant in the course of their em- 
ployment, although the master or employer did not 
authorize or know of the servants’ act or neglect. 
In this case the evidence is undisputed that the per- 
sons or person who lighted the fire on the public road 
adjoining the premises of the plaintiff, were or was 
at the time, the servants or servant of the defendant, 
the County of Hawaii. You are instructed that the 
defendant is, as a matter of law, liable for any in- 
jury such as is claimed to have been caused to the 
property of the plaintiff through such negligence of 
its servants or servant, if you find that such negli- 
gence existed. 

By negligence is meant the failure to observe ordi- 
nary care, or a failure to observe such care and pru- 
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dence as a person of ordinary care usually exercises 
under the same or similar circumstances. 

I instruct you that if, after considering all of the 
evidence, you should believe that the servants or 
servant of the defendant the County of Hawaii, in 
lighting the fire on the public road adjoining the 
premises of the plaintiff, while in the course of their 
employment, failed to observe ordinary care and 
prudence, and that by reason of such failure, the fire 
so lighted spread to the premises of the plaintiff, and 
[304—277] injured the property of the plaintiff, 
and that thereby the plaintiff suffered pecuniary 
loss or damage, your verdict should be for the plain- 
tiff. 

You are further instructed that, if, after con- 
sidering all of the evidence you should believe that 
the servants or servant of the defendant, in the 
course of their employment, lighted a fire on the pub- 
lic road adjoining the premises of the plaintiff and 
failed to observe ordinary care and prudence to pre- 
vent the said fire from extending to the said prem- 
ises, and that by reason of such failure, said fire 
spread to the premises of the plaintiff and injured 
the property of the plaintiff, and that thereby the 
plaintiff suffered pecuniary loss or damage, your 
verdict should be for the plaintiff. | 

You are instructed, that, although you may be- 
lieve from the evidence that the injury complained 
of was occasioned by the acts of the employees or 
servants of the defendant, still, if you further believe 
from the evidence, that such injury was not the 
natural result of the acts of the said employees or 
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servants of the defendant and could not have been 
foreseen or reasonably expected to result from the 
conduct of the said employees or servants of the de- 
fendant, then the defendant would not be liable. 

You are instructed that if the injury complained 
of was caused by an extraordinary wind, which 
could not be foreseen and provided against—in other 
words, was what at law is termed an act of God, and 
such act was the sole cause of the injury—then the 
proof of the fact would be a perfect shield, and the 
plaintiff may not recover. 

The Court instructs you that you are not bound to 
accept as true the opinions of the witnesses who have 
testified as experts in this case, but you may give 
said opinions and each of them such weight as you 
may deem them entitled to, or altogether [805— 
278} disregard such opinions in so far as you, from 
all of the facts and circumstances in the evidence, 
may believe such opinions unreasonable. 

You are instructed that the burden of proving 
negligence rests upon the party alleging it; and 
where a person charges negligence on the part of an- 
other as a cause of action, he must prove the negli- 
gence by a preponderance of the evidence. And in 
this case, if you find that the weight of the evidence 
is in favor of the defendant or that it is equally bal- 
anced, then the plaintiff cannot recover, and you 
should find the issues for the defendant. 

You are instructed that the preponderance of evi- 
dence does not depend upon the number of witnesses 
and does not mean the greater number of witnesses. 
It depends upon the weight of evidence and means 
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the greater weight of the evidence. 

In this case the property which is claimed by the 
plaintiff to have been injured was an unharvested 
crop of sugar cane. If you find for the plaintiff, the 
measure of damages to which the plaintiff is entitled 
is such an amount of money as will compensate the 
plaintiff for the loss sustained, that is to say, upon 
the basis of the market value of the crop at the time 
of the injury. In order to arrive at this loss or dam- 
age, you should determine the amount which the 
plaintiff would reasonably be expected to have real- 
ized therefrom if it had gone to maturity and been 
harvested and the product therefrom marketed in 
the ordinary course of business, less the normal cost 
of harvesting, milling and marketing the same. 
From this amount should be deducted the amount re- 
ceived by the plaintiff from the sugar manufactured 
from the injured crop, less the actual cost of harvest- 
ing, milling and [3806—279] marketing the same, 
and there should also be deducted the sum of Four 
Hundred Dollars, which has been agreed upon be- 
tween the parties in this case as a proper allowance 
in favor of the defendant on account of the saving 
in taxes and rental value of the land during the re- 
maining period which would have elapsed while the 
crop thereon would have been left unharvested in the 
ordinary course of business. 

As you retire to consider your verdict, the clerk 
will hand you two blank forms of verdict, one of 
which you will sign and return in ease you find for 
the plaintiff, filling in the amount of damages which 
you may agree upon, and the other you will sign 
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and return in the event you find for the defendant. 
Mr. Clerk, swear D. M. Kilinahe as bailiff for this 
jury. 
Gentlemen of the Jury, you may now retire to con- 
sider your verdict. 


Judge. [307—280] 


[Certificate of Reporter to Transcript of Testimony, 
etc. | 


HALAWA PLANTATION, LIMITED, 
VS. 


THE COUNTY OF HAWAII. 


Territory of Hawaii, 
County of Hawaii, 
Third Judicial Cireuit,—ss. 

I, H. L. Kinslea, Official Reporter for the Circuit 
Court of the Third Judicial Circuit, Territory of 
Hawaii, do hereby certify that the foregoing docu- 
ment consisting of two volumes marked Part 1 and 
Part 2 respectively and together containing 281 
pages, is a true, full and correct transcript of my 
stenographic notes in the case of Halawa Plantation, 
Limited, a Corporation, versus the County of 
Hawaii, and tried in the said Circuit Court at its 
October, A. D. 1914, term. 

(Signed) H. L. KINSLEA, 
Official Reporter. 

[ Endorsed]: Circuit Court, Third Circuit, Terri- 
tory of Hawai. Halawa Plantation, Limited, 
Plaintiff, vs. County of Hawaii, Defendant. Tran- 
script of Evidence. Part 2. Circuit Court, Third 
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Circuit. Filed April 23d, 1915, 10:50 o’clock A. M. 
E. M. Muller, Clerk. No. 846. Received and Filed 
in the Supreme Court, May 11, 1915, at 9:50 A. M. 
J. A. Thompson, Clerk. [308] 


[Instructions Requested by Defendant. | 
Instruction No. 5. 

The Court instructs you, Gentlemen of the Jury, 
that even if you find from the evidence that the road - 
laborers employed by the defendant negligently 
started the original fire on the roadside at Aamakao, 
on the morning of October the 18th, 1912, as alleged 
in the plaintiff’s complaint, or even that said labor- 
ers thereafter negligently managed said fire after it 
was started, still, if you also find that the space be- 
tween where the fire was started and the cane field 
was a grove of lauhala trees, and that upon the 
ground under the said trees was art. accumulation of 
dry lauhala leaves and other dry leaves, dry grass 
and other dry vegetation, and if you find that such 
dry materials were inflammable and that the same 
made an unbroken train of dry inflammable materials 
and that the same acted as an effective fire carrier 
from the place where the fire was started to where 
it entered the cane field; 

And if you find that there was nothing else that 
could have acted as a fire carrier from the place 
where the fire was started to the cane field, and that 
but for said accumulation of dry materials the said 
fire could not have reached the cane field of the 
plaintiff; 
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And if you also find from the evidence that all the 
land included in the path of the fire from its start- 
ing point to the cane field was also part of the land 
of Aamakao held under lease by the plaintiff, in its 
possession and under the control of its manager and 
servants ; 

And if you also find that the manager of the plan- 
tation of the plaintiff, for a long period prior to the 
date of October 18th, 1912, had knowledge of all con- 
ditions of wind and [809] weather existing in the 
District of North Kohala, and more especially at 
Aamakao, and had knowledge of the conditions as to 
the accumulation of dry materials in that part of the 
plaintiff’s land, lying between the Government road 
and the east boundary of its cane field and more 
especially the part thereof in the path over which 
the fire traveled from the place where it was started, 
to the cane field; 

And if you also find that with such knowledge, 
the manager or servants of the plaintiff neglected 
to do any acts to destroy the effectiveness of said 
accumulation of dry materials as a fire carrier, 
either by burning the same by a back-fire, or clearing 
away a space sufficient in width to stop any fire 
originating from any source on the windward side of 
the said cane field; 

And if you believe that to destroy in some way the 
effectiveness of the dry materials as a fire carrier, 
to prevent any fire originating from any source, was 
such an act as any reasonably prudent person would 
have done, and that if such had been done, that then 
the fire could not have reached the cane field, then I 
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further instruct you that the neglect of the manager 

or servants of the plaintiff to destroy in some way 

the effectiveness of said dry materials as a fire car- 

rier was contributory negligence and is, therefore, a 

bar to recovery of damages by the plaintiff, and that 

your verdict must be for the defendant. [310] 
Instruction No. 6. 

You are instructed that contributory negligence is 
such negligence on the part of the plaintiff as helped 
to produce the injuries complained of, and if you 
find from a preponderance of all the evidence in this 
case that the plaintiff was guilty of any negligence 
that helped to bring about or produce the injury 
complained of, then in that case, the plaintiff can- 
not recover in this action. 

Sec. 1351, Sackett on Instructions. [311] 
Instruction No. 7. 

You are instructed that the law places upon all 
persons the duty of exercising reasonable care to 
avoid injury, and even though you should believe 
from the evidence that the employees and servants 
of the defendant were negligent and that the prop- 
erty of the plaintiff was injured thereby, still if the 
evidence also shows that the injury would have been 
avoided by the exercise of ordinary care by the plain- 
tiff or its manager or servants, and that the said 
plaintiff or its manager or servants did not exercise 
such care, then you should find for the defendant. 

See. 1352, Sackett on Instructions. [312] 
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In the Circuit Court of the Third Circuit, Territory 
of Hawai. 


October, 1914, Term. 


HALAWA PLANTATION, LIMITED, 
Plaintiff, 
vs. 
COUNTY OF HAWATI, 
Defendant. 


Verdict [in Circuit Court ]. 
ACTION FOR DAMAGES. 

WE, THE JURY, in the above-entitled cause 
hereby give judgment in favor of the plaintiff and 
against the defendant for the sum of $11,727.79. 

(Signed) W. D. ACKERMAN, 
Foreman. 
Dated Kailua, Hawaii, T. H., November 25, 1914. 


[Endorsed]: Circuit Court, Third Circuit, Terri- 
tory of Hawaii. October, 1914, Term. Halawa 
Plantation, Limited, vs. County of Hawai. Verdict. 
Circuit Court, Third Circuit. Filed November 25th, 
1914, 6:05 o’clock P. M. (Signed) E. M. Muller, 
Clerk. 

(Received and filed in the Supreme Court, May 
11, 1915.) [313] 


Halawa Plantation, Limited. 299 


In the Circuit Court of the Third Judicial Circuit, 
Territory of Hawai. 
October, 1914, Term. 


HALAWA PLANTATION, LIMITED, 
Plaintiff, 
VS. 


COUNTY OF HAWATI. 


Motion for New Trial [in Circuit Court ]. 
COMES NOW the County of Hawaii and hereby 
moves for a new trial of the above-entitled cause 
upon the following grounds: 
1. That the verdict rendered by the jury is con- 
trary to the law. 
2. That the said verdict is contrary to the evi- 
dence. 
3. That the said verdict is contrary to the weight 
of the evidence. 
COUNTY OF HAWATI. 
(Signed) Per WM. H. HEEN, 
Deputy County Attorney. 


[Endorsed]: In the Circuit Court of the Third 
Judicial Circuit, Territory of Hawaii. Halawa 
Plantation, Limited, vs. The County of Hawaii. 
Motion for New Trial. Circuit Court, Third Cir- 
eult. Filed November 25th, 1914, 6:15 o’clock P. M. 
(Signed) E. M. Muller, Clerk. 

(Received and filed in the Supreme Court, May 11, 
1915.) [314] 

Mr. Heen thereupon makes, presents and files a 
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motion for new trial. 
The Court denies the motion. 


Mr. Heen excepts to the ruling of the Court. 
[315] 


In the Circwt Court of the Third Judicial Circut, 
Territory of Hawai. 


October Term, 1914. 


HALAWA PLANTATION, LIMITED, a Corpora- 
tion, 
Plaintiff, 
vs. , 
COUNTY OF HAWAII, 
Defendant. 
Judgment [in Circuit Court ]. 

This action by petition claiming damages, came to 
the October, 1913, term, and thence by continuance 
to the present term when the parties appeared and 
were at issue, to the jury; 

Said cause having been heard and committed to 
the jury, they find for the plaintiff to recover Eleven. 
Thousand Seven Hundred Twenty-seven and 79/100 
Dollars ($11,727.79) damages ; 

THEREFORE, IT IS ADJUDGED that the 
plaintiff recover of the defendant Kleven Thousand 
Seven Hundred Twenty-seven and 79/100 Dollars 
($11,727.79) damages, together with interest thereon 
at the legal rate of six per cent (6%) per annum 


from the date hereof. 
BY THE COURT: 


(Signed) E. M. MULLER, 
Clerk. 
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Entered this 3d day of December, 1914, as of the 
October term, 1914. 

[ Endorsed]: Circuit Court, Third Circuit, Terri- 
tory of Hawai. October Term, 1914. Halawa 
Plantation, Limited, Plaintiff, vs. County of Hawaii, 
Defendant. Judgment for Plaintiff. Cireuit Court, 
Third Cireuit. Filed December 3d, 1914, 1:30 P. M. 
(Signed) E. M. Muller, Clerk. 

(Received and filed in the Supreme Court, May 11, 
1915.) [316] 


{Opinion of Supreme Court, Territory of Hawaii. | 


In the Supreme Court of the Territory of Hawai. 
October Term, 1914. 


HALAWA PLANTATION, LIMITED, a Corpora- 
tion, 
VS. 
COUNTY OF HAWALTI, 
Error to Circuit Court, Third Circuit. 
Hon. J. AA MATTHEWMAN, Judge. 
Submitted July 26, 1915. 

Decided September 24, 1915. 
ROBERTSON, C. J.. WATSON AND 
QUARLES, JJ. 
Counties—Negligence of Employees—Demurrer.—A 
demurrer to a complaint alleging facts showing 
an injury to private property resulting directly 
from the negligence of road employees of a 
county acting within the scope of their employ- 
ment is properly overruled. Following deci- 
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sions in Matsumura v. County of Hawaii, 19 
Haw. 18 and 496. 

Dismissal and Nonsuit—Dilatory Motion.—A motion 
for nonsuit made after the defendant has intro- 
duced evidence in support of his defense comes 
too late and should be denied on that ground. 

Damages—Contributory Negligence.—In an action 
for damages on account of injury to a growing 
crop of cane caused by a fire negligently started 
by defendant’s servants on a highway near the 
plaintiff’s cane fields the fact that the plaintiff, 
who had no notice that the fire was to be started, 
had permitted dead grass and dry leaves [317] 
to remain on the space between such highway 
and cane fields would not permit a finding by the 
jury of contributory negligence on the part of 
the plaintiff. The requested instruction submit- 
ting the question of contributory negligence was 
properly refused. [3818] 

OPINION OF THE COURT BY QUARLES, J. 

The plaintiff commenced this action to recover 
from the defendant county damages for loss and in- 
jury to a growing crop of cane caused by fire alleged 
to have been negligently started by road employees 
regularly employed and authorized to repair a road 
near the property of the plaintiff by the defendant. 

To the complaint the defendant demurred upon the 

grounds that the complaint did not state facts suffi- 

cient to constitute a cause of action; that the defend- 
ant, being a body corporate and politic, is not liable 
for the alleged negligent acts; that repairing roads 
is a governmental function, and that defendant is 
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not liable in the exercise thereof for wrongful or neg- 
hgent acts of its servants or employees; that there is 
no statute under which defendant can be held liable. 
The plaintiff joined in the demurrer which was over- 
ruled by the Court. The defendant’s answer is a 
general denial. The cause was tried before the court 
andajury. At the close of the evidence the defend- 
ant moved for a nonsuit, which was denied. The 
defendant then moved for a peremptory instruction 
to find for the defendant, which motion was also de- 
nied. The jury returned a verdict in favor of the 
plaintiff upon which judgment was regularly en- 
tered. The defendant moved for a new trial on the 
ground that the verdict is contrary to law, contrary 
to the evidence and contrary to the weight of the evi- 
dence, which motion for a new trial was denied. The 
cause comes here upon writ of error. We summar- 
ize the assigned errors as follows: The Court erred 
(1) in overruling the demurrer; (2) in overruling 
the motion for nonsuit; (3) in overruling defend- 
ant’s motion for a directed verdict; (4) in giving 
plaintiff’s requests for instructions Nos. 1, 2, 3, 5, 6 
and 7; (5) in failing to instruct the jury upon the 
question of contributory negligence, and (6) in over- 
ruling defendant’s motion for a new trial. [319] 

1. The demurrer was properly overruled. ‘The 
complaint alleged probative facts showing that the 
road employees of the defendant, acting within the 
scope of their employment, negligently started a fire 
on a highway near the cane fields of plaintiff; that 
the space between the point where the fire was 
started and such cane fields was covered with inflam- 
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mable material—dry grass and lauhala leaves—and 
that the fire spread to said cane fields and destroyed 
a large amount of cane to the injury and damage of 
the plaintiff. The facts alleged show negligence on 
the part of the servants of the defendant and that 
such negligence was the proximate cause of the in- 
Jury alleged. The liability of the defendant county 
for such negligence is settled in this jurisdiction by 
the decisions in Matsumura v. County of Hawaii, 19 
Haw. 18 and 496. Weare inclined to believe that we 
would hold otherwise if this was a case of first im- 
pression, but the rule that a county is liable for the 
injury to private property caused by the negligent 
acts of its road employees, acting within the scope 
of their employment, having been announced in the 
first decision in the Matsumura case (19 Haw. 18), 
and reaffirmed in the same case in the later decision 
(19 Haw. 496), and the legislature having met in 
four regular sessions since the announcement of such 
rule without enacting any statute adopting a differ- 
ent rule, we must consider that the legislature has 
acquiesced in the rule announced. 

2. The motion for a nonsuit was properly over- 
ruled on the ground that it was made after the de- 
fendant had introduced evidence in support of its 
defense, and came too late. Said motion was based 
upon the same grounds stated in defendant’s demur- 
rer to the complaint. 

3. The defendant’s motion for a directed verdict 
was based principally upon the ground that the de- 
fendant as a body [820] corporate and politic is 
not liable for the negligent acts of its employees, act- 
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ing within the scope of their employment, and was 
properly denied for the reasons heretofore given for 
overruling ‘the demurrer. 

4. ‘We have carefully examined the instructions 
given by the Court at the request of the plaintiff, 
complained of, in connection with the entire charge 
of the Court to the jury, and find no error therein. 
Defendant’s objection to the said instructions is 
based principally upon the ground that the defend- 
ant, being a body corporate and politic, is not lable 
to plaintiff for the negligent acts of defendant’s road 
employees, which position is untenable. 

do. The defendant requested the Court to instruct 
the jury upon the question of contributory negli- 
gence to the effect that although the jury should find 
that the injury to the plaintiff was caused by certain 
specified acts of. negligence of the employees of the 
defendant, yet, if the jury should find from the evi- 
dence that the plaintiff was negligent in permitting 
the space intervening between the road where the fire 
was started and the cane fields of the plaintiff to re- 
main covered with dead grass and leaves from lau- 
hala trees there growing, that this was contributory 
negligence on the part of the plaintiff and that the 
verdict should be for the defendant. This request 
was properly denied. It involved the proposition 
that it was the duty of the plaintiff to keep a space 
outside of its cultivated fields clear of inflammable 
material, and failing to do so could not recover for 
damages sustained by the negligence of defendant’s 
road employees in starting a fire on the road contigu- 
ous to such inflammable material. It is apparent 
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that the fire was not started by accident, but inten- 
tionally and for the convenience of defendant’s ser- 
vants. The authorities cited by the defendant in 
support of the aforesaid proposition are cases where 
fires have been started from sparks [821] emitted 
by steam engines running upon railways. We do 
not consider those authorities applicable to the case 
at bar for the reason that in such cases the adjoining 
owner has knowledge that fires are liable to occur 
from accident by the emission of sparks from steam 
engines daily traveling along the railway and he 
should take the precaution to keep inflammable mate- 
rial off of bis own premises within the known dan- 
ger zone. Here no such known danger existed and 
the plaintiff had no reason to apprehend danger to 
its property from fires likely to be started by acci- 
dent, and the injury that it sustained was not caused. 
by fire started by accident. The law does not re- 
quire anyone to take precautions against unknown 
intentional wrongful acts of another, nor make it his 
duty to presume that another will intentionally do a 
wrongful act that will result in injury to his prop- 
erty. If the failure of the plaintiff to keep the in- 
tervening space between the highway and its fields 
clear of leaves and dead grass is contributory negli- 
gence it is such by reason of some rule of law impos- 
ing this duty upon it, in which event such failure 
might be held, as matter of law, to have contributed 
to the injury sustained. The requested instruction 
was based upon the presumed existence of such rule 
of law, but we know of no authority to sustain it un- 
der circumstances like those shown to have existed. 
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in the present case. We are therefore unable to hold 
that the Court erred in refusing to give the requested 
instruction, and hold that the same was properly 
refused. 

6. The motion for a new trial was based upon the 
same theory and grounds as were the demurrer to the 
complaint and the motion for a directed verdict in 
favor of the defendant, and, for the reasons herein- 
above given, was properly denied. None of the as- 
signments of error are sustained. [322] 

We desire to call the attention of counsel and of 
the clerks of the Circuit Courts to the condition of 
the record in this case, and do so for the reason that 
we find a growing laxity in the preparation of rec- 
ords on appeal to this court. There is in the record 
here much that should be left out, the presence of 
which is inconvenient to this court. For instance, 
there is a lengthy brief in the record which was pre- 
sented to the trial Court upon the hearing of the 
demurrer, which has no more place in the record 
here than would a stenographic report of the argu- 
ments of counsel. We find a copy of a motion to set 
the case for trial, together with the cover and all 
endorsements thereon, in the record. There are 
literal copies of five subpoenas, one of them duces 
tecum consisting of three pages, with the covers and 
return of the officer serving same, the five covering 
twenty-one pages and swelling the transcript 
beyond that it should be in size. To each of these 
unnecessary documents the clerk has appended a 
formal certificate of its correctness as a copy, and 
has appended such certificate to each pleading, mo- 
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tion, the verdict, judgment, etc., so that we find in 
the record nineteen certificates by the clerk authen- 
ticating copies, whereas one at the end of the tran- 
script authenticating them, naming each in the order 
in which it is found in the record, would be sufficient 
and make the record shorter and more convenient. 
The trial court did not endorse on the requests for 
instructions handed in by the respective parties, 
those given and those refused, nor did it show which 
were given in part and refused in part, or the modifi- 
cations of any given, as required by See. 2439, R. L., 
which statute seems to have been ignored in this 
case. The only way in which this court is enabled 
to ascertain whether a requested instruction was 
given or not is by comparing it with the charge given 
by the Court and then examining [323] the 
clerk’s minutes to see whether such request was pre- 
sented and whether given or refused. Compliance 
with the statute referred to would have saved this 
Court considerable labor and inconvenience. 
The judgment is affirmed. 
W. H. HEEN, 
Deputy County Attorney of Hawaii, for Plaintiff in 
Error. 
HOLMES, STANLEY & OLSON, 
For Defendant in Error. 
(Signed) <A. G. N. ROBERTSON. 
(Signed) E. M. WATSON. 
(Signed) RALPH P. QUARLES. 


[Endorsed]: No. 846. Supreme Court, Territory 
of Hawaii. October Term, 1914. Halawa Planta- 
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tion, Limited, a Corporation, vs. County of Hawaii. 
Opinion. Filed September 24, 1915, at 1:12 P. M. 
J. A. Thompson, Clerk. [324] 


In the Supreme Court of the Territory of Hawan. 
October Term, 1914. 
WRIT OF ERROR. 


HALAWA PLANTATION, LIMITED, a Corpora- 
tion, 
Plaintiff—Defendant in Error, 
VS. 


COUNTY OF HAWAII, 
Defendant—Plaintiff in Error. 


Judgment [in Supreme Court, Territory of Hawaii]. 

In the above-entitled cause, pursuant to the 
opinion of the above-entitled Court filed therein on 
September 24th, 1915, the judgment of the Circuit 
Court of the Third Judicial Circuit is affirmed. 

Dated, Honolulu, T. H., September 27, 1915. 

BY THE COURT: 
[Seal] (Signed) ROBERT PARKER, Jr., 
Assistant Clerk. 


[Endorsed]: No. 846. In the Supreme Court of 
the Territory of Hawaii. October Term, 1914. 
Halawa Plantation, Limited, a Corporation, Plain- 
tiffi—Defendant in Error, vs. County of Hawaii, 
Defendant—Plaintiff in Error. Judgment. Filed 
September 27, 1915, at 2:22 P. M. Robert Parker, 
Jr., Assistant Clerk. Stanley & Wilder, Kauikeo- 
lani Building, Honolulu, T. H. [825] 
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In the Supreme Court of the Territory of Hawai. 
—— Term. 
ACTION IN DAMAGES. 


HALAWA PLANTATION, LIMITED, 
Plaintiff and Defendant in Error, 
VS. 


COUNTY OF HAWATI, 
Defendant and Plaintiff in Error. 


Petition for Writ of Error and Supersedeas 
[Returnable in U.S. Circuit Court of Appeals]. 
To the Honorable Supreme Court of the Territory of 

Hawaii: 

The County of Hawaii, defendant and plaintiff in 
error, deeming itself aggrieved by the judgment of 
this Court, entered and filed on or about the 24th 
day of September, 1915, in the above-entitled cause, 
comes now by W. H. Beers, County Attorney for the 
County of Hawaii, and hereby humbly petitions this 
Court for an order allowing the said County of 
Hawaii to prosecute a writ of error and have the 
same allowed and issued from the United States 
Circuit Court of Appeals for the Ninth Circuit, to 
this Court under and according to the laws of the 
United States in that behalf made and provided and 
that the transcript of the record, proceedings and 
documentary exhibits upon which said judgment 
was made, duly authenticated, may be sent to the said 
United States Circuit Court of Appeals for the Ninth 
Circuit [3826] and also that an order may be made 


Halawa Plantation, Limited. 311 


by this Court fixing the amount of the bond which 
the said defendant shall give and furnish upon the 
said writ of error and upon the filing of such bond 
all proceedings relating to the subject matter in and 
of the said cause in this court and in the Cireuit 
Court of the Third Judicial Cireuit of the Territory 
of Hawaii, whether direct or ancillary thereto, be 
suspended and stayed until the determination of 
such writ of error by the said United States Circuit 
Court of Appeals for the Ninth Circuit. 

And in this behalf your petitioner shows that the 
said judgment was rendered in an action at law and 
that the amount involved, exclusive of costs, ex- 
ceeds the value of Five Thousand ($5,000) Dollars, 
the said value being Eleven Thousand Seven Hun- 
dred Twenty-seven and 79/100 ($11,727.79) Dollars. 

Dated at Hilo, Hawaii, this 30th day of October, 
1915. 

COUNTY OF HAWAII. 
By W. H. BEERS, 
County Attorney for the said County of Hawai, 
Petitioner. 
County of Hawaii, 
Territory of Hawaii,—ss. 


Affidavit of W. H. Beers. 

W. H. Beers, being first duly sworn, deposes and 
says: That he is the duly elected, qualified and acting 
county attorney of the County of Hawaii; that he 
has read the foregoing petition and knows the con- 
tents [327] thereof; that the matters and things 
therein set forth are true of his own knowledge; and 
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that the amount involved in the said cause, exclusive 
of costs, exceeds the value of Five Thousand 
($5,000) Dollars, the said value being Eleven Thou- 
sand Seven Hundred Twenty-seven and 79/100 
($11,727.79) Dollars. 

W. H. BEERS. 


Subscribed and sworn to before me this 9th day of 
November, 1915. 


[Seal] EK. M. MULLER, 
Notary Public, Third Judicial Circuit, Territory of 
Hawaii. 


[Endorsed]: No. 846. Filed December 14, 1915, 
at 10:38 A. M. J. A. Thompson, Clerk. [828] 


In the Supreme Court of the Territory of Hawaii. 
—— Term. 


ACTION IN DAMAGES. 


HALAWA PLANTATION, LIMITED, 
Plaintiff and Defendant in Error, 
VS. 


COUNTY OF HAWATI, 
Defendant and Plaintiff in Error. 


Assignment of Errors [on Return to Writ of Error 
Returnable in U.S. Circuit Court of Appeals]. 
Comes now the County of Hawaii, defendant and 
plaintiff in error, by W. H. Beers, county attorney 
of the County of Hawaii, and says that in the records 
and proceedings in the above-entitled cause in the 
Supreme Court of the Territory of Hawaii there are 
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manifest errors prejudicial to the said County of 
Hawaii, to wit: 


FIRST ASSIGNMENT OF ERROR. 

That the said Supreme Court in considering the 
error assigned upon a writ of error issued at the 
instance of the said County of Hawaii from the said 
Supreme Court to the Circuit Court of the Third 
Judicial Circuit of the Territory of Hawaii to cor- 
rect certain rulings of the said Circuit Court in and 
upon the trial of the said cause erred in affirming the 
judgment of the said Circuit Court. 


SECOND ASSIGNMENT OF ERROR. 

That the said Supreme Court erred in holding that 
no error had been committed by the said Circuit 
Court in [3829] overruling the demurrer inter- 
posed by the said County of Hawaii to the complaint 
of the said Halawa Plantation, Limited, which said 
demurrer reads as follows, to wit: 

‘‘Comes now the County of Hawaii, defendant 
above named, by W. H. Beers, its county at- 
torney, and for demurrer to the complaint of the 
Halawa Plantation, Limited, plaintiff above 
named, heretofore filed herein, and to each and 
every count thereof alleges and says: 

That the same does not state facts sufficient 
to constitute the cause of action against the said 
defendant; 

2. That the said defendant, being a body 
corporate and politic, is not liable under the law 
for the alleged negligent and wrongful acts set 
forth in the said complaint; 
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3. That the function of repairing, maintain- 
ing, and constructing public streets, roads or 
highways, being a Governmental function, the 
said defendant is not liable under the law for 
any negligent or wrongful acts committed by its 
servants or employees in respect to the perform- 
ance of the said function; 

4. That there is no statute by which the said 
defendant may be held liable for the alleged and 
wrongful acts set forth in the said complaint; 

5. That the said complaint is insufficient in 
that it fails to allege that the said plaintiff, a 
corporation, was authorized by its board of 
directors, to institute the above-entitled action 
against the said defendant. 

Wherefore, by reason of the matters herein 
set forth, the said defendant prays judgment of 
this Court whether it should make any other or 
further answer unto the said complaint and 
that it may have its cost.”’ 


THIRD ASSIGNMENT OF ERROR. 

That the said Supreme Court erred in holding that 
no error had been committed by the said Circuit 
Court in refusing defendant’s fifth requested in- 
struction to the jury, in words as follows, to wit: 

‘“The Court instructs you, gentlemen of the 
jury, that even if you find from the evidence 
that the road laborers employed by the defend- 
ant negligently started the original fire on the 
roadside at Aamakao, on the morning of Octo- 
ber 18, 1912, as alleged in the plaintiff’s com- 
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plaint, or even though said laborers thereafter 
negligently managed said fire after it was 
started, still if you also find that the space 
[330] between where the fire was started and 
the cane field was grove of lauhala trees, and 
that upon the ground under the said trees was an 
accumulation of dry lauhala leaves, and other 
dry leaves, dry grass and other dry vegetation, 
and if you find that such dry materials were in- 
flammable, and that the same made an unbroken 
train of dry inflammable materials and that the 
same acted as an effective fire carrier from the 
place where the fire was started to where it en- 
tered the cane field; 

And if you also find that there was nothing 
else that could have acted as a fire carrier from 
the place where the fire was started to the cane 
field, and that but for said accumulation of dry 
materials the said fire could not have reached 
the cane field of the plaintiff; 

And if you also find from the evidence that all 
the land included in the path of the fire from its 
starting point to the cane field was also part of 
the land of Aamakao held under lease by the 
plaintiff, in its possession and under the control 
of its manager and servants; 

And if you also find that the manager of the 
plantation of the plaintiff, for a long period 
prior to the date of October 18th, 1912, had 
knowledge of all conditions of wind and weather 
existing in the District of North Kohala, and 
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more especially at Aamakao, and had knowl- 
edge of the conditions as to accumulation of 
dry materials in that part of the plaintiff’s land, 
lying between the Government road and the 
east boundary of its cane field and more 
especially the part thereof in the path over 
which the fire traveled from the place where it 
was started, to the cane field; 

And if you also find that with such knowl- 
edge, the manager or servants of the plaintiff 
neglected to do any acts to destroy the effective- 
ness of said accumulation of dry materials as a 
fire carrier, either by burning the same by a 
back-fire, or clearing away a space sufficient in 
width to stop any fire originating from any 
source on the windward side of the said cane 
field; | 

And if you believe that to destroy in some 
way the effectiveness of the dry materials as a 
fire carrier to prevent any fire originating from 
any source was such an act as any reasonably 
prudent person would have done, and that if 
such had been done, that then the fire could not 
have reached the cane field, then I further in- 
struct you that the neglect of the manager or 
servants of the plaintiff to destroy in some way 
the effectiveness of said dry materials as a fire 
carrier was contributory negligence and _ is, 
therefore, a bar to recovery of damages by the 
plaintiff, and that your verdict must be for the 
defendant.’’ [331] | 
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FOURTH ASSIGNMENT OF ERROR. 

That the said Supreme Court erred in holding and 
deciding that the said Circuit Court committed no 
error in refusing to give to the jury defendant’s 
sixth requested instruction, in words as follows, to 
— “You are instructed that contributory negli- 
gence is such negligence on the part of the plain- 

tiff as helped to produce the injuries complained 

of, and if you find from a preponderance of all 

the evidence in this case that the plaintiff was 
guilty of any negligence that helped to bring 
about the injury complained of, then in that 
ease, the plaintiff cannot recover in this action.”’ 


FIFTH ASSIGNMENT OF ERROR. 

That the said Supreme Court erred in holding and 
deciding that the said Circuit Court committed no 
error in refusing to give to the jury defendant’s 
seventh requested instruction, in words as follows, 
to wit: 

‘“You are instructed that the law places upon 
all persons the duty of exercising reasonable 
care to avoid injury, and even though you 
should believe from the evidence that the em- 
ployees and servants of the defendant were neg- 
ligent and that the property of the plaintiff was 
injured thereby, if the evidence also shows that 
the injury would have been avoided by the ex- 
ercise of ordinary care by the plaintiff or its 
manager or Servants, and that the said plaintiff 
or its manager or servants did not exercise such 
care, then you should find for the defendant.”’ 
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Wherefore, the said County of Hawaii prays that 
the judgment of said Supreme Court of the Ter- 
ritory of Hawaii be reversed and that the said Su- 
preme Court of the Territory of Hawaii be ordered 
to reverse the judgment theretofore entered in the 
said Circuit Court of the Third Judicial Circuit of 
the Territory of Hawaii and to order a new trial 
and that it be granted such other relief as may be 
proper [832] in the premises. 

COUNTY OF HAWATL. 
By W. H. BEERS, 
County Attorney of the County of Hawaii. 


[Endorsed:] No. 846. Filed December 14, 1915, 
at 10:38 A. M. J. A. Thompson, Clerk. [833] 


In the Supreme Court of the Territory of Hawai. 
—— Term. 


ACTION IN DAMAGES. 
HALAWA PLANTATION, LIMITED, 


Plaintiff and Defendant in Error, 


VS. 


COUNTY OF HAWAII, 
Defendant and Plaintiff in Error. 


Order Allowing Writ of Error and [Fixing Amount 
of Bond Returnable in U. 8. Circuit Court of 
Appeals |. 

Upon reading and filing the foregoing Petition for 

a Writ of Error, together with an Assignment of Er- 

rors presented therewith, alleged to have occurred in 

the Judgment of this Court, and the proceedings in 
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the trial of said cause prior thereto. 

IT IS ORDERED that a Writ of Error be and the 
same is hereby allowed to the County of Hawaii to 
have reviewed, by the United States Circuit Court 
of Appeals for the Ninth Circuit, the judgment here- 
tofore entered in the above-entitled cause, and the 
proceedings in the trial of said cause prior thereto, 
that the amount of the bond to be filed in this court 
by the said County of Hawaii, in connection with the 
Writ of Error prayed for, be and the same is hereby 
fixed in the sum of $15,000; 

AND IT IS FURTHER ORDERED that, upon 
the filing of an approved bond in the said amount, all 
further proceedings in this court, and in the Circuit 
Court of the [834] Third Judicial Circuit of the 
Territory of Hawaii, in said cause shall be suspended 
and stayed until the determination of such Writ of 
Error by the said United States Circuit Court of Ap- 
peals for the Ninth Circuit. 

Dated at Honolulu, this 14th day of December, 
1915. 

[Seal] (Signed) A. G. M. ROBERTSON, 
Chief Justice of the Supreme Court of the Territory 

of Hawaii. 


[Endorsed]: No. 846. Filed December 14, 1915, 
at 10:38 A. M. J. A. Thompson, Clerk. [335] 
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In the Supreme Court of the Territory of Hawai. 
—— Term. 


ACTION IN DAMAGES. 


HALAWA PLANTATION, LIMITED, 
Plaintiff and Defendant in Error, 
vs. 


COUNTY OF HAWATI, 
Defendant and Plaintiff in Error. 


Writ of Error [Returnable in U. S. Circuit Court of 
Appeals}. 

United States of America,—ss. 

The President of the United States of America to the 
Honorable Justices of the Supreme Court of the 
Territory of Hawaii, Greeting: 

Because in the record and proceedings as also in 
the rendition of the judgment in the above-entitled 
cause errors alleged to have happened to the preju- 
dice of the County of Hawaii, defendant and plain- 
tiff in error, as by petition in the said Supreme Court 
of the Territory of Hawaii for said writ of error 
appears: 

NOW, THEREFORE, in order that said errors, 
if any there be, should be duly corrected and full and 
speedy justice be done to the parties aforesaid, you 
are commanded to send under your seal the records 
and proceedings aforesaid with all things concerning 
the same to the United States Circuit Court of Ap- 
peals of the Ninth Circuit at its courtrooms in the 
city of San [836] Francisco, State of California, 
together with this writ, and to have the same at the 
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said place when the said United States Circuit Court 
of Appeals of the Ninth Circuit is sitting within 
thirty (30) days from the date hereof, so that the 
records and proceedings aforesaid may be then and 
there inspected and so that whatever is of right and 
according to the law of the United States of Amer- 
ica may be done. 

WITNESS The Honorable EDWARD DOUG- 
LAS WHITE, Chief Justice of the Supreme Court 
of the United States, this 14th day of December, 1915. 


[Seal] J. A. THOMPSON, 
Clerk of the Supreme Court of the Territory of 
Hawaii. 


The foregoing is hereby allowed. 
Dated the 14th day of December, 1915. 
[Seal] A. G. M. ROBERTSON, 
Chief Justice of the Supreme Court of the Territory 
of Hawaii. [337] 


[ Endorsed]: No. 846. Supreme Court, Territory 
of Hawaii. Halawa Plantation, Limited, Plaintiff 
and Defendant in Error, vs. County of Hawaii, De- 
fendant and Plaintiff in Error. Petition for Writ 
of Error and Supersedeas, Assignment of Errors, 
Order Allowing Writ of Error and Supersedeas and 
Writ of Error. Filed December 14, 1915, at 10:38 
A.M. J. A. Thompson, Clerk. [338] 
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STAMPS. STAMPS, 


In the Supreme Court of the Territory of Hawait. 
Term. 


ACTION IN DAMAGES. 


HALAWA PLANTATION, LIMITED, 
Plaintiff and Defendant in Error, 
vs. 


COUNTY OF HAWAII, 
Defendant and Plaintiff in Error. 


Supersedeas and Cost Bond on Writ of Error 
[Returnable in U. S. Circuit Court of Appeals ]. 
KNOW ALL MEN BY THESE PRESENTS, 

That the County of Hawaii as principal, and the Ha- 

walian Insurance and Guaranty Company, Limited, 

as surety, are jointly and severally held and firmly 
bound unto the Halawa Plantation, Limited, a cor- 
poration, in the sum of Fifteen Thousand ($15,000) 

Dollars, to the payment whereof they hereby bind 

themselves, their successors and assigns. 

The condition of this bond is as follows: 

Whereas, in the above-entitled cause, a petition has 
been filed for the allowance of a writ of error to have 
the judgment of the Supreme Court of the Territory 
of Hawaii, entered and filed in the above-entitled 

cause, on or about the 24th day of September, 1915, 

and the proceedings in the said cause prior thereto 

reviewed by the United States Circuit Court of Ap- 

peals for the Ninth Circuit and to have issued a 

supersedeas herein ; 

NOW, THEREFORE, If such writ of error and 
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[339] supersedeas shall issue according to the 
prayer of the petition in that behalf, and if the 
County of Hawaii, the above-bounden principal, shall 
prosecute the said writ of error to final determina- 
tion and shall answer all damages and costs, if it fails 
to make good its plea, then the above obligation shall 
be void, otherwise to remain in full force and effect. 
COUNTY OF HAWAII. 
BY BOARD OF SUPERVISORS OF THE 
COUNTY OF HAWATL. 
Per SAMUEL KAUHAUEH, 
Chairman and Executive Officer. 
A. A. HAPAT, [Seal] 
Clerk, County of Hawaii. 
HAWAITAN INSURANCE & GUARANTY 
CO., LTD. 
H. D. MARINER, [Seal] 
Treasurer and Manager. 
The foregoing bond is approved as to form and 
sufficiency this 14th day of December, 1915. 
(Signed) A. G. M. ROBERTSON, 
Chief Justice of the Supreme Court of the Territory 
of Hawai. [340] 


[Endorsed]: Original. No. 846. Supreme Court, 
Territory of Hawai. Term, 1915, Session. Ha- 
lawa Plantation, Limited, Plaintiff and Defendant 
in Error, vs. County of Hawaii, Defendant and 
Plaintiff in Error. Supersedeas and Cost Bond on 
Writ of Error. Filed December 14, 1915, at 10:38 
A.M. J. A. Thompson, Clerk. [341] 
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{Citation on Writ of Error Returnable in U. S. 
Circuit Court of Appeals. ] 
In the Supreme Court of the Territory of Hawaii. 


—— Term. 
ACTION IN DAMAGES. 


HALAWA PLANTATION, LIMITED, 
Plaintiff and Defendant in Error, 
VS. 


COUNTY OF HAWATI, 
Defendant and Plaintiff in Error. 


The United States of America,—ss. 
To the Halawa Plantation, Limited, a Corporation, 
Greeting: 

You are cited and admonished to be and appear in 
the United States Circuit Court of Appeals for the 
Ninth Cireuit at San Francisco, State of California, 
within thirty (30) days after the date of this cita- 
tion, pursuant to a writ of error filed in the office of 
the clerk of the Supreme Court of the Territory of 
Hawaii, wherein the County of Hawaii is plaintiff 
in error and you are defendant in error, to show 
cause, if any there be, why the judgment rendered 
against the said plaintiff in error, as in the said writ 
of error mentioned, should not be corrected and why 
speedy justice should not be done to the parties in 
that behalf. 

WITNESS The Honorable EDWARD DOUG- 
LAS WHITE, Chief Justice of the Supreme Court 
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of the United States [848] this 14th day of Decem- 
ber, 1915. 


[Seal] A. G. M. ROBERTSON, 
Chief Justice of the Supreme Court of the Territory 
of Hawaii. 


Receipt of a true copy hereof is hereby acknowl- 
edged this 18th day of December, 1915. 

HOLMES & OLSON, 
Attorneys for Halawa Plantation, Limited, a Corpo- 
ration, [344] 

[ Endorsed]: No. 846. Supreme Court, Territory 
of Hawaii. Halawa Plantation, Limited, Plaintiff 
and Defendant in Error, vs. County of Hawaii, De- 
fendant and Plaintiff in Error. Citation in Error. 
Filed and issued for service December 14, 1915, at 
10:55 A. M. J. A. Thompson, Clerk. Returned De- 
cember 18, 1915, at 8:50 A.M. J. A. Thompson, 
Clerk. [845] 


Order Extending Time to March 13, 1916, for 
Preparation and Transmission of Record to U. S. 
Circuit Court of Appeals. ] 

In the Supreme Court of the Territory of Hawait. 
—— Term. 
HALAWA PLANTATION, LIMITED, 
Plaintiff and Defendant in Error 
Vs. 

COUNTY OF HAWAII, 

Defendant and Plaintiff in Error. 


2) 
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Upon the application of counsel for defendant and 
plaintiff in error, and good cause appearing there- 
for, and pursuant to Section I of Rule 16 of the 
United States Circuit Court of Appeals for the 
Ninth Circuit, it is hereby ordered that the defend- 
ant and plaintiff in error and the clerk of this court 
be and they are hereby allowed until and including 
the 13th day of March, 1916, within which time to 
prepare and transmit to the clerk of the said United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, at San Francisco, California, the record in the 
above-entitled cause on Assignment of Errors and all 
[346] other papers required as part of said record. 
“Dated at Honolulu, Territory of Hawaii, this 12th 
day of January, 1916. 


* [Seal] A. G. M. ROBERTSON, 
Chief Justice of the Supreme Court of the Territory 
“of Hawaii. 

“ ‘Approved: 


HOLMES & OLSON, 
Attorneys for Plaintiff and Defendant in Error. 

' [847] 

[ Kndorsed]: No. 846. Supreme Court, Territory 
of Hawaii. Halawa Plantation, Limited, Plaintiff 
and Defendant in Error, vs. County of Hawaii, De- 
fendant and Plaintiff in Error. Order Extending 
Time for Preparation and Transmission of Record. 
Filed January 12, 1916, at 2:20 P.M. J. A. Thomp- 
son, Clerk. [348] 
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In the Supreme Court of the Territory of Hawai. 
eran. 
HALAWA PLANTATION, LIMITED, 

Plaintiff and Defendant in Error, 

VS. 

COUNTY OF HAWAII, 

Defendant and Plaintiff in Error. | 
Amended Praecipe for Transcript [on Writ of Error 

Returnable in U. 8. Circuit Court of Appeals }. 
To James A. Thompson, Hsq., Clerk of the Supreme 
Court of the Territory of Hawaii: 

You will please prepare a transcript of a record 
in the above-entitled cause to be filed in the office of 
the clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit under the Writ of Error 
heretofore issued by said Court, and include in said 
transcript the following pleadings, proceedings, 
opinions, Judgments and papers on file in said cause, 


to wit: 
1. Petition for Writ of Error to the Circuit Court 
of the Third Judicial Circuit of the ——— 
of Hawaii. 

Assignment of Errors. 

Notice of Issuance of Writ of Error. 

Summons and Return of Service. [349] 

Bond on Writ of Error. 

Writ of Error. 

Appearance for Defendant in Error. 

Copy of Plaintiff’s Complaint or Declaration. 


So ee: fe 
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‘29. 
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Copy of Term Summons With Return of Ser- 


vice. 

Copy of Defendant’s Demurrer to Plaintift’s 
Complaint or Declaration. 

Copy of Plaintiff’s Joinder in Demurrer. 

Copy of Minutes Showing the Overruling of 
Demurrer. 


Copy of Defendant’s Answer and Demand for 


Jury Trial. 


Copy of Transcript of Evidence on Trial. 
Copy of Defendant’s Requested Instruction 


Numbers 5, 6 and Number 7. 

Copy of Verdict of Jury. 

Copy of Motion for New Trial. 

Copy of Item in the Minutes Showing Denial of 
Motion for New Trial. 

Copy of Judgment of Circuit Court. 

Copy of Opinion of Supreme Court. 

Copy of Judgment of Supreme Court. 


Copy of Petition for Writ of Error and Super- 


sedeas. 


Copy of Assignment of Errors. 
Copy of Citation of Writ of Error and Admis- 


sion of Service. 
Copy of Order Allowing Writ of Error and 
Supersedeas. 


Copy of Bond on Writ of Error. 
Copy of Writ of Error. 


Copy of Amended Praecipe for Transcript. 
Copy of Order Extending Time for Preparation 
and Transmission. of Record. 
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You will also annex to and transmit with the rec- 
ord the original Writ of Error from the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, and [850] Citation with Return of Serviee, 
your Return to the Writ of Error under the Seal of 
the Supreme Court of the Territory of Hawaii and 
also your Certificate under Seal stating in detail the 
cost of the record and by whom the same was paid. 

Honolulu, January 25, 1916. 

Respectfully, 
(Signed) WM. H. HEEN, 
Deputy Attorney General. 

Service of a copy of the foregoing Amended Prae- 

cipe for Transcript is hereby acknowledged. ‘ 
(Signed) HOLMES & OLSON, 
Attorneys for Plaintiff and Defendant in Error. 
[351] | 

[Endorsed]: No. 846. Supreme Court, Territory 
of Hawaii. Halawa Plantation, Limited, Plaintiff 
and Defendant in Error, vs. County of Hawaii, De- 
fendant and Plaintiff in Error. Amended Prae- 
cipe for Transcript. Filed January 27, 1916, at 
10:12 A.M. J.A.Thompson, Clerk. [352] 
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In the Supreme Court of the Territory of Hawan. 
Term. 


ACTION IN DAMAGES. 
HALAWA PLANTATION, LIMITED, 
Plaintiff and Defendant in Error, 
VS. 


COUNTY OF HAWATI, 
Defendant and Plaintiff in Error. 


Supplemental Praecipe [for Transcript on Writ of 
Error Returnable in U. S. Circuit Court of 
Appeals ]. | 

To James A. Thompson, Esq., Clerk of the Supreme 
Court of the Territory of Hawaii: 

You will please transmit with the record in the 
above-entitled cause to be filed in the office of the 
clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit under the Writ of Error here- 
tofore issued by said Court, the following original 
exhibits, to wit: 

Plaintiff’s Exhibit 1, a Photograph; 

Plaintiff’s Exhibit 2, a Photograph; 

Plaintiff’s Exhibit 3, a Photograph; 

Plaintiff’s Exhibit 4, a Photograph; 

Plaintiff’s Exhibit 5, a Photograph; 

Plaintiff’s Exhibit 6, a Photograph; 

Plaintiff’s Exhibit 7, a Photograph; [353] 

Plaintiff’s Exhibit 8, a Photograph; 

Plaintiff’s Exhibit 9, a Photograph; and 

Plaintiff’s Exhibit 10, Tracing of Map of Burnt 
Area. 
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Dated at Honolulu, January 28th, 1916. 
Respectfully, 
WM. H. HEEN, 
Deputy Attorney General. 
Service of a copy of the foregoing Supplemental 
Praecipe is hereby acknowledged. 
HOLMES & OLSON, 
Attorneys for Plaintiff and Defendant in ae 
[354] 
[Endorsed]: No. 846. Supreme Court, Territory 
of Hawaii. Halawa Plantation, Limited, Plaintiff 
and Defendant in Error, vs. County of Hawaii, De- 
fendant and Plaintiff in Error. Supplemental 
Praecipe. Filed January 29, 1916, at 11:00 A. M. 
J. A. Thompson, Clerk. [355] 


In the Supreme Court of the Territory of Hawaii. 
— Term. 
ACTION IN DAMAGES. 
HALAWA PLANTATION, LIMITED, 
Plaintiff and Defendant in Error, - 
VS. 


COUNTY OF HAWATI, 
Defendant and Plaintiff in Error. 


Order Authorizing and Directing Transmission of 
Exhibits [to U. S. Circuit Court of Appeals]. | 
To James A. Thompson, Esq., Clerk of the puieme 
Court of the Territory of Hawaii: 
You are hereby authorized and directed, in con- 
nection with the Writ of Error from the United 
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States Circuit Court of Appeals for the Ninth Cir- 
cuit in the above-entitled cause, to transmit as part 
of the record required by the Supplemental Praecipe 
of the defendant and plaintiff in error filed on this 
day, the following exhibits upon its counsel under- 
taking to return them to the files of this court: 
Plaintiff’s Exhibit 1, a Photograph; 
Plaintiff’s Exhibit 2, a Photograph; 
Plaintiff’s Exhibit 3, a Photograph; 
Plaintiff’s Exhibit 4, a Photograph; 
Plaintiff’s Exhibit 5, a Photograph; [856] 
Plaintiff’s Exhibit 6, a Photograph; 
Plaintiff’s Exhibit 7, a Photograph; 
Plaintiff’s Exhibit 8, a Photograph; 
Plaintiff’s Exhibit 9, a Photograph; and 
Plaintiff’s Exhibit 10, Tracing of Map of Burnt. 
Area. 

Dated at Honolulu, January 29th, 1916. 

[Seal] A. G. M. ROBERTSON, 
Chief Justice of the Supreme Court of the Territory 

of Hawaii. [3857] 


[| Endorsed]: Supreme Court, Territory of Hawaii. 
Halawa Plantation, Limited, Plaintiff and De- 
fendant in Error, vs. County of Hawaii, Defend- 
ant and Plaintiff in Error. Order Authorizing 
and Directing Transmission of Exhibits. Filed 
January 29, 1916, at 11:00 A. M. J. A. Thompson, 
Clerk. [358] 


Halawa Plantation, Limited. 303 


Inthe Supreme Court of the Territory of Hawai. 


Term. 
ACTION IN DAMAGES. 
HALAWA PLANTATION, LIMITED, 
Plaintiff and Defendant in Error, 
VS. 


COUNTY OF HAWATI, 
Defendant and Plaintiff mn Error. 


Undertaking to Return Original Exhibits. 
To James A. Thompson, Esq., Clerk of the Supreme 
Court of the Territory of Hawaii: 

I hereby undertake to return to the files of the 
Supreme Court of the Territory of Hawaii the fol- 
lowing original exhibits directed to be forwarded to 
the United States Circuit Court of Appeals for the 
Ninth Circuit, in accordance with the order of the 
Chief Justice of the Supreme Court of the Territory 
of Hawaii filed on this day: 

Plaintiff’s Exhibit 1, a Photograph; 
Plaintiff’s Exhibit 2, a Photograph; 
Plaintiff’s Exhibit 3, a Photograph; 
Plaintiff’s Exhibit 4, a Photograph; 
Plaintiff’s Exhibit 5, a Photograph; 
Plaintiff’s Exhibit 6, a Photograph; [3859] 
Plaintiff’s Exhibit 7, a Photograph; 
Plaintiff’s Exhibit 8, a Photograph; 
Plaintiff’s Exhibit 9, a Photograph; and 
Plaintiff’s Exhibit 10, Tracing of Map of Burnt 
Area. 
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Dated at Honolulu, January 28th, 1916. 
WM. H. HEEN, 
Deputy Attorney General, 
Attorney for Defendant and Plaintiff in Error. 
[360] 

{ Endorsed]: Supreme Court, Territory of Hawaii. 
Halawa Plantation, Limited, Plaintiff and De- 
fendant in Error, vs. County of Hawaii, Defendant. 
and Plaintiff in Error. Undertaking to Return 
Original Exhibits. Filed January 29, 1916, at 11:00 
A.M. J. A. Thompson, Clerk. [361] 


[Certificate of Clerk, Supreme Court, Territory of 
Hawaii, to Transcript of Record, etc. ] 


In the Supreme Court of the Territory of Hawa. 
October Term, 1915. 


HALAWA PLANTATION, LIMITED, a Corpora- 
tion, 
Plaintiff and Defendant in Error, 
Vs. 


COUNTY OF HAWATI, 
Defendant and Plaintiff in Error. 


Territory of Hawaii, 
City and County of Honolulu,—ss. 

I, James A. Thompson, Clerk of the Supreme 
Court of the Territory of Hawaii, in obedience to the 
within Writ of Error, the original whereof is here- 
with returned, being pages 336 to 338, both inclusive, 
of the foregoing transcript, and in pursuance of the 
Amended Praecipe to me directed, a copy whereof 
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is hereto attached, being pages 349 to 352, both in- 
clusive, DO HEREBY transmit to the Honorable 
United States Circuit Court of Appeals for the 
Ninth Circuit, the foregoing transcript of record, 
being pages 1 to 335, both inclusive, pages 339 to 342, 
both inclusive, and pages 353 to 361, both inclusive, 
and I CERTIFY the same to be full, true and correct 
copies of the pleadings, record, entries and final 
judgment which are now on file and of record in the 
office of the clerk of the Supreme Court of the Ter- 
ritory of Hawaii, in the case entitled in said court 
‘‘Halawa Plantation, Limited, a Corporation, Plain- 
tiff and Defendant in Error, versus County of 
Hawaii, Defendant and Plaintiff in Error, and Num- 
bered 846. 

I FURTHER CERTIFY, that the original Cita- 
tion on Writ of Error and acknowledgment of re- 
ceipt of a true copy thereof by Messrs. Holmes & 
Olson, Attorneys for the Plaintiff and Defendant in 
Error, being pages 348 to 345, both inclusive, and the 
original Order Extending Time for Preparation and 
Transmission of Record, being pages 346 to 348, both 
inclusive, of the foregoing transcript of record, are 
hereto attached and herewith returned. 

I DO FURTHER CERTIFY that in pursuance of 
the Supplemental Praecipe to me directed, a copy 
whereof is hereto attached, being pages 353 to 355, 
both inclusive, that pursuant to an Order Authoriz- 
ing and Directing Transmission of Exhibits herein 
filed, a copy whereof is hereto attached, being pages 
306 to 358, both inclusive, and of the Undertaking to 
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Return the Original Exhibits, a copy whereof 1s 

hereto attached, being pages 359 to 361, both inclu- 

sive, of the [362] foregoing transcript, | have in- 

eluded and do transmit herewith as part of the 

record in the foregoing entitled cause, the followimg 

original exhibits, viz.: 

Plaintiff’s Exhibit 1, a Photograph, 

Plaintiff’s Exhibit 2, a Photograph; 

Plaintiff’s Exhibit 3, a Photograph; 

Plaintiff’s Exhibit 4, a Photograph; 

Plaintiff’s Exhibit 5, a Photograph; 

Plaintiff’s Exhibit 6, a Photograph; 

Plaintiff’s Exhibit 7, a Photograph; 

Plaintiff’s Exhibit 8, a Photograph; 

Plaintiff’s Exhibit 9, a Photograph; and 

Plaintiff’s Exhibit 10, Tracing of Map of Burnt 
Area. 

I LASTLY CERTIFY that the cost of the forego- 
ing transcript of record is $72.60, and that said 
amount has been paid by William H. Beers, County 
Attorney of the County of Hawaii. 

IN TESTIMONY WHEREOF, I have hereunto 
set my hand and affixed the Seal of the Supreme 
Court of the Territory of Hawaii, at Honolulu, city 
and county of Honolulu, this 5th day of February, 
A. D. 1916. 

[Seal] JAMES A. THOMPSON, 


Clerk Supreme Court of the Territory of Hawaii. 
[863] 
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[Endorsed]: No. 2748. United States Circuit 
Court of Appeals for the Ninth Circuit. County of 
Hawaii, Plaintiff in Error, vs. Halawa Plantation, 
Limited, a Corporation, Defendant in Error. Tran- 
script of Record. Upon Writ of Error to the Su- 
preme Court of the Territory of Hawaii. 

_ Filed February 16, 1916. 
F. D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
By Paul P. O’Brien, 
Deputy Clerk. 
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